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Gerald Neuman, International Law As a Resource in Constitutional Interpretation, ¥+
Harvard Journal of Law and Public Policy, )AY (Y++1).Gerald admits that
“constitutional doctrine does not operate by simply applying a clause of the Constitution
to the facts of the case at hand. The text of the Constitution indicates broad principles
and concepts but rarely gives express instructions, or even hints, of how they are to
reconciled when they into contlict.”
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Constitution. of Iran. Article 44 stipulates that “the authority of the interpretation of
the Constitution is vested with the Guardian' Coundil, which is to be done ‘with the
consent of three- fourths of its members.”

3

Constitution of Ethicpia. Article 1Y with relevance to powers and functions of the
house -of the federation stipulates that. “the ‘House has the power to interpret the
_constitution.”
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Mher Arshakyan, The Impact of Legal systems on Constitutional Interpretation : A
Comparative Analysis: The US. Supreme Court and the German Federal
Constitutional Court, 't German L.L. YYY, \TYE€AYYO(Y 1Y), Mher explained that
« the Conceptual construction of statutes consists of (if-then) structure which connects
factual situation to legal consequences, and not mere statements of goals. Conversely,

the Constitution in its normative content, is fragmentary and piecemeal »
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- See also Andras Jakab Judicial Reasoning in Constitutional Courts: 4
European Perspective, V£ German L.J. YY), Y YY£ (YA T), “Consntutlons
Norms are much more abstract than the rather concrete statutory norms.’
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Newman, op. cit. at YAY. Newman admits that “constitutional doctrine does not operate
by simply applying a clause of the Constitution to the facts of the case at hand. The text
of the Constitution indicates broad principles and concepts but rarely gives express

. instructions, or even hints, of how they are to reconciled when they into conflict.”
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Marie Claire Ponthoreau, Droit(S) Constitutionnel(S) Compare (S), Paris, Economica,
Coll. “Corpus droit Public”, Y+ 1+ p, Y4V,

Henry L. Chambers, Jr., Biblical Interpretatzon Constitutional Interpretation, and
lorzorzng Text, 13 Md. L. Rev. 1Y, 31 (Y. .9},
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- Arshakyan, op. cit. at YV V,
See Generally

- R. Randal! Kelso, Styles of Constitutional interpretation and the Four Main
Approaches to Constitutional interpretation In American Legal Hlstory, ¥4 Vat,
U. L. Rev. YY) (Y44¢),

- Robert C. Post, THEORIES OF CONSTITUTIONAL INTERPRETATION, |N CONSTITUTIONAL
DOMAINS: DEMOCRACY, COMMUNITY, MANAGEMENT (Cambridge, Ma: Harvard
University Press, }1%9).

Jakab, op. cit. at 1YYV,
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Frederick Schauer, An Essay on Constitutional Language, Y9 UCLA Law Review, Y1V,
AvY, YAAY,  Frederick acknowldges that « there seem to be readily apparent
differences between constitutional language and other legal language ... To construe
its language too literally, or too much like the language in a conventional statute would
be both unrealstic and inconsistent with its deeper purposes. In some ways, the

Constitution is a metaphor. »
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Antonin Scalia, A MATTER OF INTERPRETATION: FEDERAL COURTS AND THE LAw (Princeton, NJ:
Princeton University Press, TA (V44V),
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“The ascendant school of constitutional interpretation affirms the existence of what is
called the living constitutior: — a body of law that ... grows and changes from age to
age, in order to meet the needs of a changing society”

v

Beetz J., in Attorn ey'General (Manimba) v. Metrcpolitan Stores (MTS) Ltd,, (3 84Y] YA DLLR. (tth) YY) ag Tre,
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th_e_righ_ts and freedoms set out in the Charter are not “frozen” in the content; they
must “remain susceptible to evolve in the future”
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See Generally Richard Bronaugh, Peter Baron and Aileen Kavanagh, The Idea of Living
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See Constitutions of the Countries of the World (Albert P. Blaustein & Gisbert |

H. Flanz eds.,'1%1) (comparing adoption dates of different nations'

Theodore J. Lowi and -Benjamin Ginsberg, AMERICAN -Constitutions);
GOVERNMENT FREEDOM AND POWER, W.W. Norton &Company, Y£Y-£Y, Y. .Y,
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'us. Constitution, Pream

“We the People of the United States, in Order to form a more perfect Union, establish
Justice, insure domestic Tranquility, provide for the common defense, promote the
general Welfare, and secure the Blessings of Liberty to ourselves and our Posterity, do

ordain and establish this Constitution for the United States of America.”
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in Chisholm v. Georgia, the court held “here we see the people acting as
sovereigns of the whole country, and, in the language of sovereignty,
establishing a Constitution by which it was their will that State governments

€19, £VY (WVAY). could be bound. Chisholm v. Georgia ¥ U.S.

In Martin v. Hunter’s lessee, the Supreme Court explicitly held that “the Constitution of

the United States was ordained and established not by the states in the sovereign

capacities, but emphatically, as the preamble of the Constitution declares, by the people
-Martin v. Hunter’s Lessee, ¢ U.S. ¥+ £, YY2 (YAV1) of the United States.”
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" Pameia S. Karlan, Pamela S. Karlan, Goodwin Liu & Christopher H. Schroeder,
KEEPING FAITH WITH THE CONSTITUTION, ACS Books, TA (Y« 4},
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United States generally, but those only which shal] be made in pursuance of the
constitution, have that rank. »

(A7) See Marbury vs. Madison, o US. vy

op. cit. at, Yv1, ' Marbury vs, Madison,

« An act of congress Tepugnant to the constitution cannot become a law. The courts of
the U. States are bound to take notice of the constitution »
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“that it is emphatically the province and duty of the
judicial department to say what the law is.™
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' See Gerard T. Clark, An Introduction to Constitutional Interpretation, ¥ Suffolk U. 1.
' Rev.tA0, £AS.AT (You),

vy Marbury vs. Madison, op. cit. at.

" Marbury vs. Madison, op.cit. at. YY-YA The Court held “that it is emphatically the
province and duty of the judicial department to say what the law is. Those who apply
the rule to particular cases, must of necessity expound and interpret that rule. If two
laws conflict with each other, the courts must decide on the operation of each. So if a
law be in opposition to the constitution; if both the law and the constitution apply to 2
particular case, so that the court must either decide that case conformably to the law,
disregarding the law; the court must determine which of their conflict rules governs the
case. This is of the very essence of judicial duty. If then the courts are to regard the
constitution; and the constitution is superior to any ordinary act of the legislature; the
comstitution, and not such ordinary act, must govern the case to which they both apply.”

Martin v. Hunter’s Lessee, Y£ U.S. T+ £ (YAY1)

See also Fletcher v. Peck Y« U.S. AY (YAY )
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Martin v. Hunter’s Lessee, op. cit. at T{A, _

See also Hunter v. Martin, devisees of Fairfax, ¢ Munf.}, 0A-04 (YAYY), .
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of equal , where the Court stated “Judges¢ASee Martin v. Hunter’s Lessee, op. cit. at. ¥
learning and integrity, in different states, might differently interpret a statute, or treaty
of the United States, or even the Constitution itself; if there were no revising authority
to control these jarring and discordant judgments, and harmonize them into uniformity,
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the laws, the treaties, and the constitution of the United States would be different in
different states, and might, perhaps, never have precisely the same construction,
obligation, or efficacy, in any two states. The Public mischiefs that would attend such a
state of things would be truly deplorable; and it cannot be believed that they could have
escaped the enlightened convention which formed the constitution. What, indeed, might
then have been only prophecy, has now become fact; and the appellate jurisdiction must

continue to be the only adequate remedy for such evils.”

3

VoA US. Y (V3eA), Cooper vs. Aaron

<525 =l Brown v. Board of Education 4usd 3 Llall 448 5o efadll afa ) 50 cilinf 3
Sl Gl gdg plumadh 50 g3y it Sailall Ay yeaiall 38,0 Al Guld e Y ) £ ikl
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Cooper vs.. Aaron, op. cit. at. ‘A. The court stressed that “the basic principle that the
federal judiciary is supreme in the exposition if the law of the Constitution, and that
principle has ever since been respected by this court and the country as a permanent and
indispensable feature of our constitutional system. It fellows our constitutional system.
It follows that the interpretation of the fourteenth amendment enunciated by this Court
in the Brown case is the Supreme law of the land, and Art. VI of the Constitution makes
it of binding effect on the states ‘any Thing in the Constitution or laws of any state to

the contrary notwithstanding,”
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1. Efliot ed., The Debates In the Several States Convenrions on the Adoption of the
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See also Kenneth R. Thomas, Selected Theories of Coanstitutional Interpretation,

Congressional Research Service, Congressional Research Service, Report for Congress
at. ©-1 (Y+1 V). Available at napssmwwwasorgssgparsmisrre1 1vv.pa
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See also J. Madison, Journal of The Federal Convention %" ¥(Proceedings of May T,
VYAY) (E.H. Scott ed. 1A9Y),

Theodore J. Lowi and Benjamin Ginsberg, AMERICAN GOVERNMENT ~ FREEDOM AND PoweR,
W.W. Norton &Company, YEY-£Y Y. Y,

Theodore J. Lowi and Benjamin Ginsberg, ap. cit. at Y¢Y,
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Theodore J. Lowi and Benjamin Ginsberg, op. cit. at Y£Y,
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Kenneth R. Thomas, op. cit. at. V.
X
" . Gerard I. Clark, op. cit. at. £A2-1A1,
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Jack Balkin and Stanford Levinson, The Canons of Constitutional Law, Y Y
Harv. L. Rev. 1€ (Y13A),
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- Rebecca L. Brown, Accountability, Liberty and the Constitution, YA Colum. L.
Rey. o) (\ Q“/\)

- Lawrence Lessig, The Puzzlmg Persistence of Bellbottom Theory: What o
Constitutional Theory Should Be, A° Geo. L. Rev. YATY (114Y),
- Akhil Reed Amar, “Intratextualism” VY Harv. L. Rev. Y&V (1434),

Tamas Gyorfi, In Search of a First-Personal Plural, Second-Best Theory of
Constitutional Interpretation, ) ¢ German L.J. 1 VY, ) «YALYA (Yo 4 ),

A

Gerard J. Clark, op. cit. at. £A1,
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Kenneth R. Thomas, op.cit. at. }-Y.
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The Textualism Theory of Interpretation

Textualism Theory (g)sivwall juudil) Jlae 8 aill a5 4k ani
SSall cmdll 8 lewld  of Constitutional Interpretation
degene sb Ol o ojlail oy 3 theory Legal Formalism sl
Yy edinaas Al ol Ao laal) Gluwsd) e ki) aelglly fsalull
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5,LaY1 aai, ".Protestant Tradition of Biblical Interpretation

3

defines Legal Formalism as “theory that law is a set of Y (Yth ed. Y43 % Jowos ow victinary
rules and principles independent of other political and social institutions”
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“We ask; not what this man meant, but what those ‘words
would mean in the mouth of & normal speaker of English,
using them in the circumistances in which they were used ...

Kenneth R. Thomas, op. cit. at. £.

H. Jefferson Powell, The Original Understanding of Original. Intent 1A Harv. L. Rev.
AAD ALY (14A0)

Gerard J. Clark, op. cit. at. EA1-£AY,

Powell, op: cit. at. ¥+ ¥, -

Kenneth R. Thomas, op. cit. at Y.
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‘We do not inquire what the legislature meant; we ask only
what the statutes mean.”
u\ 6&:. Lﬁ_ya (555)45“ Lg_lj.u.u.\ﬂ asall e cola oladW) e a8l 2
el dkle o apdll aal JS5 gysiadll pailly saylsl cflally LY
Gl adads chlally L) ode JSan o a3 Yy o pedll B g)5mal)
osadill A aGblal ool Aujlee deo candi Cgll 3 oLVl A,
~ K T.é_ﬂl.u.lﬂ

l.:la,.‘ ‘\ASM.“ ;uﬁs.\ s).\...us..\ﬂ 71.@.:.&‘ b‘g_: eSL:.nﬂ .us.x w}a.‘ 1.\.:5\.;3
clghae yd 2845 ¢ Ladll 6’5-‘*‘ u\.; Jsall ) Bowers v. Hardwick a.xi &

Ayl Gapall Gehis Je leuli s e

Oliver Wendell Holmes, Jr., The Theory of Legal Interpretation, VY Harv. L. Rev. )V,
: EAVSEVA (VAR9)

Akhil Reed Amar, Textualism cad the Bill of Rzohts 11 Geo. Wash. L. Rev. YV ¢T,
VVETLEE (Y44,

Gerard ). Clark, op. cit. at. $AT-£AY,

Frederick Schauer, op. cit. at A +. Frederick went out to say that « the text is not only
the starting point, but is also in some special way the finishing point as well.”

v

Bowers v. Hardwick, £YA U.S. YA1) 3¢ (V4AT), The Court concluded that “Court ...
comes nearest to illegitimacy when it deals with judge-made constitutional law having
little or no cognizable roots in the ianguage ... of the Constitution.”
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awd A Strauss Commen Law, Common cround and Jefferson’s Principle, Y'Y Yale L.
Joavay, WYY Y,

Antonin Scalig, op.cit. at. 7 Y.

Allwen Kavanaugh, Original intention, Enacted Text, and Constitutional Interpretation,
EY Am. )L duris. Y20, Yo 1. (YY),

Antonin Scalia, 7'he Rule of Law as a Low of Rules, °% U. Chi. L. Rev. Y V2, VYA (V1A9),

Ralph A. Rossum The Textualist jurisprudence of Justzce Scalia. Claremont McKenna
College, Claremont, CA YY1, Available at Ritpiisww. o, edwsabvatoripublicationsithe-dextuahsb-punisprodncc-ols

scuba

Justice black and the Rili of Rights CBS News Special % Sw. L. Rev. 3TV (14vv),
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See generally sowr.vimies, "Textualism as a Nondelegation Doctrine”, 3Y coun 1. gen IVT
("as Y).

Gerard J. Clark, op. cit. at. £AT-£AY,

Y

See also Louis Michael Seidman, Our Unsettled Ninth Amendment: An Essay on
& tlUnenumerated Rights and the Impossibility of Textualism, %A Cal. L. Rey. Y1 ¥ i, ¥
(Y+1:). Yrov.0y

r

See U.S. Const, art.ll Sec. states: “No Person except a natural born Citizen, or a Citizen
of the United States, at the time of the Adoption of this Constitution, shall be eligible
to the Office of President; neither shall any person be eligible to that Office who shall
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s Ll ol ia gesl) Loy Lol (a 4gn Lo canany = Jaind A (5 2
(oima e JSY doslill S Ll — Open ended language e gesll
lgitaad Al el g ¢ giadll Gagai o S0 o duals ol Gaay,
.The Bill of Rights YvaY 55l i &y Jie Ay giall Sl
Lg\ ayad of alasdd Al Vel e jlaa Mie jie &bl Jaaealld
dagll o Gailil) gubi oo "l S dgall ol slall & Ma e padd
Due Process ‘'Lswal) 4usild) el 5@/ o ol i LasY
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not have attained to the Age of thirty five Years, and been fourteen Years a Resident
within the United States.”

1

See U.S. Const. Amend. XXII (No person shall be elected to the office of the President
more than twice, and no person who has held the office of President, or acted as
President, for more than two years of a term to which some other person was elected

President shall be elected to the office of the President more than once...”

e Al 85 e e el N el 855 Due Process C.U:u‘;n.\ eaddudl Gilea 5 Gl
— L:g_)}.m:.\.\! U.}"L““ uﬂ _).xa.JH st U“'L‘J‘ NS'T) u_,JLJ i BT s L:J ST LS dASY) 4;}“ adl
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hetp:/fwww.umn.edufhurnanrtsfarabus-con.html

r

See U.S. Const. Amend. XIV, Sec. Y(“No State shall...deprive any person of life,
liberty, or property, without due process of law; nor deny to any person within its
Jjurisdiction the equal protection of the laws.”
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Akhil Reed Amar, op. cit. at.) 4 €2,
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See also Louis Michael Seidman, op. cit. at. Y+ ¥+-7),

Akhil Reed Amar, op. citat, V{2
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See U.S. Const. Amend. IX stating that “the enumeration in the Constitution, of certain
".rights, shall not be construed to deny or disparage others retained by the people
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Northeastern Robert Allen Rutland, THE BIRTH OF THE BILL OF RIGHTS YY1 vay,
University, Y V+-Yo (1193 )

4

(Y+Y+). According to and Y'°T-2£ See also Louis Michael Seidman, op. cit. at. YY1
Seidman “the Ninth Amendment presents a similar paradox on the substantive level.
Textualists tell us that judges and others should stay within the four corners of the
constitutional text when deciding or opining on a constitutional issue. But the text of the
Ninth Amendment prohibits us from staying within the four corners of the text ... the
-Ninth Amendment expressly discredits text. It tells us that the status of putatlve un
enumerated rights should not be determined by reference to text whether the meaning of
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that text is derived from structure, mtertextually, ordinary usage, or original intent. The
Ninth Amendment therefore forces textualism to swallow its own tail.”
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Originalism Theory of Interpretation
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5]l ut :ledss South Carolina v. United States i & gl
Lol e o lpasal g Jaiy Y A0 dag,

David A. Strauss, op. cit. at. V1A (Y4 Y),

The Michael C. Dorf, Integrating Normative and Descriptive Constitutional Theory:
Case of Original Meaning, A° GEO. L.J. YY%o,1¥11 () 34y),

Y

David A. Strauss, op. cit. at. YA ("[O]riginal understandings [must] play some role in
constitutional interpretation-as essentially everyone agrees.”

Michael C. Dorf, op. cit. at. VY13 "[Viirtually all practitioners of and commentators on
constitutional law accept that original meaning has some relevance to constitutional
interpretation." 7

Richard H. Fallon, ir., A Constructivist Coherence Theory of Constitutional
Interpretation, Y+ + HARV. L. REV. YYA% (13AY) (identifying original meanings as one of
several sources that judges should strive to reconcile).
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is 2 South Carolina v. United States, Y33 U.S, ¢¥V, €A (V4.0). “The Constitution
meant when written instrument. As such its meaning does not alter. That which it
adopted, it means now.”

Al

Richard A. Primus, When Should Original Meaning Maiter, V<V Mich. L. Rev. V1A,
\ /'\/\(T ‘e /\).

A

Richard A. Primus, op. cit. at. YAA,

G onsa LR 5 KK Gaady Cua

The command iheory mainiains that the Constitution has authority because it was "
democratically enacted by the American People. Therefore; it continues, the
Constitution must mean what the people who ‘adopted it understood themselves to be
agreeing to. As with any set of rules that rests on consent, the content of the consent
determines the content of the rules; the parties can alter the rules through consénsual
processes, which in the case of the Constitution means through democratically enacted
amendments. But until the terms of the agreement are so revised, enforcing the
Constitution means enforcing the bargain that was democratically stuck in the past. To
do anything else would disrespect democracy by denying the people at any point in time

the ability to sirike democratic bargains that could be reliably enforced I the future.”
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Richard A. Primus. op. cit. at. YAA,

Gregory E. Maggs, Which Ongma! Meaning Matters to Justice Thomas?, ¢ N.Y.U.J. L. &
Liberty £, €37 (Y. .4),
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Gerard J. Clark, op. cit. at. £9+.

Gregory E. Maggs, op. cit. at. £41-4v,

Gerard J. Clark, op. cit. at. AA,
Kenneth R. Thomas, op. cit, at. 1.
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Max Farrand's classic THE RECORDS OF THE FEDERAL CONVENTION OF ' YAY (Max
Farrand ed., rev. ed. Y4YV) (four volumes) contains all the notes and records of the
Constitutional Convention known as of 13VV,

Rhode Island v. Massachusetts, YY US. oY, ¥Y¥YV (YAYA), The Supreme Court
announced that it would interpret the Constitution according to the “meaning and
intention of the convention which framed and proposed [the Constitution] for adoption

and ratification to the conventions of the people of and in the several states.”

.
Gerard J. Clark, op. cit. at. £3Y-3Y,
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Gregory.E. Maggs, op. cit. at. §1A,

Gregory E. Maggs, op. cit. at. £34,
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BLACKSTONE’S COMMENTARIES ON THE LAWS OF ENGLAND.

Justice Saa¥ (pmlill pgual) oy RS eVl Ll TS Bnd e dae Byl ol 3Ty
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Antonin Scalia, op.cit. at. YA,
Pamela S. Karlan, op. cit. at. TA {¥+ 4},

- Paul Brest, The Misconceived Quest for the Original Understanding, 3+ B.U. L.
REV' "-i, Y~O(\RA-).

- Robert W. Gordon, Foreword: The Arrival of Critical Historicism, 4 Stan. L.
REV. V+YY, Y+ YV (144Y),

- Michael J. Klarman, Antifidelity, Y+ S. Cal. L. REV. YAY (3 92Y),
- Christopher L. Eisgruber, The Living Hand of the Past: History and
Constitutional Justice, *° FORDHAM L. REV. Y1}V (124Y),

Tamas Gyorfi, op. citat. Y+ A».
Keith E. Whittington, The New Originalism, ¥ GEO.J.L. & PUB.POL’Y © 44,

TYY(Y+ e £), “Orginalists should explicitly admit: Interpretation requires judgment. It is
not a mechanical process, and interpretive results cannot be rigidly determined.”
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Theodore J. Lowi and Benjamin Ginsberg, op. cit. at. YiY-£Y,
Vo +Tamas Gyorfi, op. cit. at. )
See Gerard J. Clark, op. cit. at. 1AAAS,

Y

H. Jefferson Powell, op. cit. at. 4+T-+ 1 {Y44A0),
.2 YGregory E. Maggs, op. cit. at.

> ANNALS OF CONG. YY1 (Y43} (remarks of James Madison-on April 1, Y¥431),
available at Library of Congress, Annals of Congress,
http://memory.loc.gov/ammem/amlaw/iwac.html

s e disl Slan pse Lo ST T LELOE SaS5e G g paile e D1 Se s L cllh Sy

men ‘Madison stated that “Whatever veneration might be entertained for the body of

could never be regarded as the who formed our Constitution, the sense of that body
the Constitution.” oracular guide in expounding
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. s iS5 Lgilatin.

Laaurence H. Tribe, American Constitutional Law at iii (Y ¥A). « the Constituticn is an
intentionally incomplete, often defiberatey indetrminate structure for the paticipatory
evelution of political ideals and governmental practices. »

Frederick Schauer, op. cit. at. A+ A,

Ruth Bader Ginsberg, “lLooking Beyond Our Borders:The Value of a Comparative
Perspective in Constitutional Adjudication,” Remarks for the American Constitution
Society, Y¢ (Aug. ¥, Y+ +T). Justice Ginsberg has criticized this approach as “frozen-in-

tima”
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Plessy v. Ferguson, Y1V U.S, oYY (VA1)
Y VT oY asadl 1_3)_\15..-51\1.@4_7.‘ G siadl A A nlaiy) § 4y 438l Gl G giall Alas

YYY



e bl Jpaail ol (531 (Rskall 355 o bl 5350 (453 (ya) Cmaial
Byl e Blbaadl fae 5ie cgpainll Gapall Al ae gl Y
Gk ol LeaSa 4] i) L AaSad) o) 55 ' Separate but equal
e 08 aelia g Jeaill oy sl Sl giael) Sl 1) (50 a6 e
sl A Qi s Y JE) iy 3 Oildly bl 804 wilawsl IS
Tl b e AeSad) cund ki gl oy a0 Aauilly Gupatal
e b bl Janill i oy 4l Y Olmstead v. United States’

e sl gt gl sad Ay fu gae den Ko plaal I Ayl 02 3 et Ulall AaSaall Cyed
b (Tl a0 550y elomnll 581 (553 (a) Capaiall Cy uaill 85 puimy (ol Uy sl 4V
LJal Jilig ases

]

Brown v. Board of s ;3 )40¢ Ao Plessy v. Ferguson Al i leSa oo Glelt Aol Slae
g A ol (el Blgbusally palal e ad il el of 35554 Education vev US. AT (v1eg)
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The object of "Plessy v. Ferguson, Y17 U.S. oYY, ott (YAR1), The Court explained that
the amendment was undoubtedly to enforce the absolute equality of the two races before
the law, but, in the nature of things, it could not have been intended to abolish
distinctions based upon color, or to enforce social, as distinguished from political,
equality, or a commingling of the two races upon terms unsatisfactory to either. Laws
permitting, and even requiring, their separation, in places where they are liable to be
brought into contact, do not necessarily imply the inferiority of either race to the other,
and have been generally, if not universally, recognized as within the competency of the

"state legislatures in the exercise of their police power.

¥

Olmstead v. U.S. YYY U.S.€7A (1AYA),
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op. cit. at. £12, The Court emphasized that « The Fourth Amendment Olmstead v. us.,
is to be construed in the light of what was deemed an unreasonable search and seizure
when it was adopted ... (and) to effect the purpose of the framers of the Constitution
in the interest of liberty. But that cannot justify enlargement of the language employed
beyond the possible practical meaning of houses, persons, papers, and effects, or so to

apply the words search and seizure as to forbid hearing or sight.

U.S. Const. amend. IV
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Olmstead v. U.S,, op. cit. at, £12-£11 (V3¥A). The court explained that « the language of
the amendment cannot be extended and expanded to include telephone wires, reaching
to the whole world from the defendant's house or office. The intervening wires are not
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part of his house or office, any more than are the highways along which they are
stretched. Consequently the Court concluded by saying “we think, therefore, that the
wire tapping here disclosed did not amount to a search or seizure within the meaning of

the Fourth Amendment.

Katz v. United 38 3133V e Olmstead v. ULS, Gl i lgilisd (e Ulall LaSadll e 33

G Llaady Jauid “du—:un ‘_)yaﬁ el S el aaa aéuaj\-&)ué} States, TAY reed Y ‘1"\\’)
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Richard Bronaugh, Peter Barton and Aileen Kavanagh, op. cit. at. ©0-07 (Y. T},

See also William J. Brennan, Jr., Construing the Constitution, Y% U.C. DAVIS L. REV. Y, ¥
(Y3A2) (“[T]he genius of the Constitution rests not in any static meaning it might have
had in a world that is dead and gone, but in the adaptability of its great principles to

cope with current problems and current needs.”).

See also Marsh v. Chambers, £17 U.S. YAY, AV3 (Y 4AT) (Brennan, )., dissenting) “the
Constitution is not a static document whose meaning on every detail is fixed for al
time by the life experience of the Framers.”
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David A. Strauss, The Living Constitution, Available at suw:/wwwiawsucicago edujstumbi/msgszine/tait - /syacss (
Last checked in Y/Y /Y1 2),

LTV G Gl aa pall 1 el 6 5e ) ) 8iSa el il

William H. Rehnquist, The Notion of a Living Constitution, ¢ TEX. L. REV. 13T(Y4v1),
reprinted in Y4 HARV. L.L. & PUB. POL'Y £+), €+ Y-07 (Y40 ),
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David A. Strauss, The Living Constitution, op. Cit.

Laurence H. Tribe, American Constitutional Law at iii (Y 3VA).»
Frederick Schauer, op. cit. at. A+ A,
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Michael S. Moore, Do We have an Unwritten Constitution, 1Y, S. Cal. L. Rev.) Y, Y« A
( Y4A4 ).

William Michael Treanor, Against Textualism, ) + ¥ Nw. U.L. Rev. VAT, GAT AL (Y09,
Pamela S. Karlan, op. cit. at. Y9,

See also Jack M. Balkin, Framework Originalism and The Living Constitution, ) + ¥ Nw.
(Y++3). %YL  Rev. 044,
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Jack Wade Nowlin, Supreme Arogation, the Constitution is too Important to leave to
JI,ld €s, May YV(Y? "\. Available at atpsurvww naticnalredew.convardrarticles™ TAS . V3upreme-arrogation
J

The author explained that “Indeed, when the Couri seizes policymaking authority from
legislatures, in violation of the Constitution, it articulates its viclation as a supremacist
vindication of the Constitution -— as the judicial iavalidation of allegedly

unconstitutional legislative action.”

See alS0 sefterson on the Iutisiary, * A leater 1o Edward Livmesion, 111 @0 Y AY S letter to Edward Livingsio,
Thomas Jefferson expressed strong views in favor of judicial restraint: "One single
object... [will merit] the endess gratitude of society: that of restraining the judges from
usurping legislation. And with no body of men is this restraint more wanting than with
the judzes of what is commonly called our General Government..." available at

hip: di udiciat_r ieite_pote->

Richard Brenaugh, Peter Barton and Aileen Kavanagh, op. cit. at. ¥+, “The Primary
constramt ‘of this nature is the text of the constitution itself and the standards
contained within it.”
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See also Jack M. Balkin, op. cit. at. %+ +-+} (¥++%) Balkin opined that “under this
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Yuval Shany, How Supreme is the Supreme Law of The Land? C omparative Analysis of
the Influence of International Human Rights Treaties upon The Interpretation of
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Anne Peters, Supremacy Lost: International law Meets Domestic Constitutional law, ¥
Citing the Cassation Court of Belgium "When the conflict (¥*+9). ICL-Journal AAEVRA A4
law having direct effect is one between a rule of domestic law and a rule of international
prevail; its pre- within the domestic legal order, the tule established by the treaty must

"eminence follows from the very nature of international treaty law.
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Cour de Cassation de Belgique {Premiere Chambre), P. Y1, YV Mai ) 4VY (Ftat belge
¢/S.A. Frornagerie Franco- Suisse Le Ski. P.¥1

Las Cour a affirmé que «les conflits entre la régle communautaire et les régles
nationales doivent étre résolus par {'application du principe de la primauté de la regle
communautaire. » http://aei.pitt.edu/"‘m“\/\/AW- o.pdf (YV/V /Y22 ) last accessed.
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See Holly Jarmul, The Effect of Decisions of Regivnal Humar: Rights Tribunals on
National Courts, VAN.Y.U J. Int'1 L. & Pol. Y1), Y7'¢ (1447), Discussing the status of
the European HR Convention as Constitutional Law.

Janet K. Levit, the Constitutionalization of Human Rights in Argentina, Problem or
Promise?, VY Colum. J. Transnat'. L. YAY (1444),
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Council of Europe, Convention for the Protection of Human Rights and Fundamental
Freedoms, Nov. £, art.) Y42. YIY U N.TS. YYY.
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Joan Hartman, Enforcement of international Human Rights law of Human Rights: A
“How to” Approach, ¥ Whittier L. Rev. Y1 ¥, V)1 (YaAe),

Y

Curtis Bradley, The Charming Betsy Canon and Separation of Powers: Rethinking the
Interpretive Role of International law, At Geo L.J. £V4 , 0T Y-oTY (144,
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Tamela R. Hughlett, op. cit. at. YA,
Y
Cindy G. Buys, op. cit. at. ¢,

Sarah Cleveland, Our International Constitution, ¥\ Yale J. Int’l L. Y,e0 (Y. ey,
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Cindy G. Buys, op. cit. at. 9.
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Curtis Bradley, op. cit. at, {A¢,
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Johanna Kaib, op. cit. at. Y+ Y-V,

A

Cindy G. Buys, 0p. cit. at. °7-2¢,

See also Melissa A. Waters, Mediating Norms and Identity: the role of Trensnational
Judicial dialogue in Creating and Enforcing International Law, 3Y Geo L.J. £AY¢4,
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See also Gerald Neuman, The Uses of International law in Constitutional Interpretation,
SAAm, ) Int'I LAY, AY (Yoo g),

- Holly Arnould, Laurence v. Texas, and Roper v. Simmons: Enriching
Constitutional Interpretation with International law, Y ¥ St. john’s J. Legal
Comment. 1AS, V.V (Y4 A),

See also Duc V. Trang, op. cit. at. YY-T¥,

Tai-Heng, op. cit. at. YY¥,
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Tamara Hughlett, International Law: The Use of International Law as g Guide to
Interpretation of the United States Constitution, £° Okia. L. Rev. Y34, YAY (144Y),
Viewing that international iaw is @ more effective interpretive tooi than many other
external scurce a judge may use because international law is “a product of years if
distillation of principles formed through international consensus, that are evidenced by

state practice and agreements that articulate the relevant principles.”

- Tamara Hughlett, op. cit. at. YA¢E,
- Seealso Duc V. Trang, op. cit. at. 7Y,
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- Anne Peiers, op. cit.at. YWY (Y. 1), :
- See also Gerrit Betlerivand Andre Nollkaemper, Giving Effect to Public
International Law and European Community Law before Domestic Courts: A

Compardtive Analvsrs of the Practice of Consistent Interpretation, \ ¢ EJIL
| OTAIBA (TaaT) '
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Art. YYY of The South Africa Constitution reads “when interpreting any legislation,
every court must prefer any reasonable interpretation of the legislation that is consistent
with the international law over any alternative interpretation that is inconsistent with

' international law.”

Al

Murray v. Shooner Charming Betsy, 1 US (¥ Cranch) 1¢, VYA (YA€),

The court emphasized that “it has also been observed that an act of congress ought never
to be construed to violate law of nations if any other possible constructions remains, and
consequently can never be construed to violate neutral rights or to affect neutral
commerce, further than is warranted by the law of nations as understood in this country.
These principles are believed to be correct, and they ought to be in view in construing

the act now under consideration.”
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This presumption has been reaffirmed in the Restatement (Third) of the Foreign
Relations Law of the United States which stipulates “where fairly possible, a United
States statute is to be construed so as not to conflict with international law or with an

international agreement of the United States.”

Restatement (Third) of the Foreign Relations Law of the United States sec. 1 (YAAY).

See also Rebecca Crootof, op. cit. at. YVAAAR,

Al

Murray v. Shooner Charming Betsy, op. cit. at. YA
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- McCulloch v. Sociedad Nacional de Marineros de Hondouras YYYU.S. Y
(1417,

- Weinberger v. Rossi £21U.S. ¥° (YAY).
- Cookv. United States YAA U.S. V¥ (Y3FY).
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Marleasing v. La Comercial Internacioral de Alimentation, {*%4+) ECR i-¢) vo, Paras.
A-1, The Court noted that it should be observed that, as the Court poinied out im its
judgment in Case * £/A7.Voa Colson and Kamann v Land Novdrhein-Westfalen [ 48]
ECR 'A%, paragraph Y1, the Member States' obligation arising from a directive to
achieve the result envisaged by the directive and their duty under Article © of the Treaty
to take all appropriate measures, whether general or particular, to ensure the fulfillment
of that obligation, is binding on all the authoritics of Member States inciuding, for
matters within their jurisdiction, the courts . It follows that, in applying national law,
whether the provisions in question were adopted before or after the directive, the
national court called upon to interpret it is required to do so, as far as possible, in the
light of the wording and the.purpose of the directive in order to achieve the resuit
pursued by the latter and thereby comply with the third paragraph of Article VA9 of the

Treaty.

Anne Peters, op. cit. at. YYT,
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Anne Peiers, op. cit. at. *¥Y¥
Anne Peters, op. cit. at. VYT,
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Anne Peters, op. cit. at. VY.

Lessons learned from the Jamal Benomar, Constitution-Making and Peace building:
Constitution-Making Processes of Post-Conflict Countries, United Nation Development
Program, (Y« T),
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Holly Jarmul, op. ¢it. at. Y7, Discussing the status of the European HR Convention as
Constitutional Law.).

See Constitution of f'l,{;_rgéntina Art. Yo ¢l YY (\ A®Y as amended in Y14%),
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Arg. Const. Art. Yo, cl. YY (VA°Y as amended in )44 £). It reads “The American
Declaration of the Rights and Duties of Man; the Universal Declaration of Human
Rights; the American Convention on Human Rights; the International Pact on
Economic, Social and Cultural Rights; the International Pact on Civil and Political °
Rights and its empowering Protocol; the Convention on the Prevention and Punishment
of Genocide; the International Convention on the Elimination of all Forms of Racial
Discrimination; the Convention on the Elimination of all Forms of Discrimination
against Woman; the Convention against Torture and other Cruel, Inhuman or Degrading
Treatments or Punishments; the Convention on the Rights of the Child; in the full force
of their provisions, they have constitutional hierarchy, do no repeal any section of the
First Part of this Constitution and are to be understood as complementing the rights and
guarantees recognized herein. They shall only be denounced, in such event, by the
National Executive Power after the approval of two-thirds of all the members of each
House. In order to attain constitutional hierarchy, the other treaties and conventions on
human rights shall require the vote of two-thirds of all the members of each House, after
their approval by Congress.
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Constitution of Portugal, Art. 11 (Y4Y1), Article %1 of the Portuguese Constitution with
relevance to scope and interpretaiion of fundamental rights stipulates V. The
fundamental rights enshrined in this Constitution shali not exclude such other rights as
¥. The may be laid down by law and in the applicable rules of international law.
provisions of this Constitution and of laws concerning fundamental rights shall be
interpreted and construed in accordance with the Universal Declaration of Human

Rights.”

Article 1+ (V) of the Spanish Constitution Cornstitution of Spain, Sec. 1+(¥) (Y4VA),
reads * provisions relating to the fundamental rights and liberties recognized by the
Constitution shall be construed in conformity with the Universal Declaration of Human

Rights and international treaties and agreements thereon ratified by Spain.”
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Constitution of Romania, Art, ¥ (Y1), Article Y+ of the Constitution of Romania

constitutional provisions concerning the citizens’ rights and -stipulates that the )

liberties shall be interpreted and enforced in conformity with the Unjversa] Declaration
- of Human Rights, with the Covenants and other treaties Romania is 2 party to.

take precedence.

Y

Constitution of South Africa (Y1), Art. Y9 of the South Africa Constitution with
relevance to the interpretation of Bill of Rights reads «

‘- When interpreting the Bill of Rights, a court, tribunal or forum-

a-  Must promote the values that underlie an opened and democratic society based on
human dignity, equality and freedom ;

b-  Must consider international law; and

¢~ May consider foreign law.

Y- When interpreting any legislation, and when developing the common law or
customary law, every court, tribunal or forum must promote the spirit, purport and
objects of the Bill of Rights.

T~ The Bill of Rights does not deny the existence of any other rights or freedoms that
are recognized, or conferred by common law, customary law or legislation, to the
extent that they are consistent with the Bill.”

Art. YTV of stipulates: “when interpreting any legislation, every court must prefer any
reasonable interpretation of the legislation that is consistent with the international law
over any alternative interpretation that is inconsistent with international law.”
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See Erika R. George, International Law and Ajfyican Judiciaries: the Example of South

Africa, Y+ ¢ Am. Soc’y Int’L. Proc. VY& (Y ).

Anne Peters. op. cit. ai. YV,

Supt Choudhri (ed), THE MIGRATION OF CONSTITUTIONAL IDEAS (CUP Cambridge
).

South African Supreme Court, S v Makwanyane and Another (CCT T/3t) (Y 449)
aVa”abIe at http:/fwww.saflii.org/za/cases/ZACC/ Y 4 43/T htmi .
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Erika R. George, op. cit. at. YT,

South African Supreme Court, S v Makwanyane and Another (CCT Y/3 £) Para. Yo-£Y
(Y340)

S v Makwanyane and Another (CCT Y/4¢) Para. 1°,
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Supreme Court of Canada, Suresh v. Canada, (Y941) Y S.C.R.AYY,

Y

The Canadian Charter for Rights and freedoms, art. V. It stipulates that “Everyone has
the right to life, liberty and security of the person and the right not to be deprived
thereof except in accordance with the principles of fundamental justice.”
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See also Supreme Court of Canada, Suresh v. Canada, (Y3%4) Y S.CRAYY, para. V'« The
Supreme Court of Canada emphasized that “In seeking the meaning of the Canadian
Constitution, the courts may be informed by international law. Qur concern is not with
Canada’s international obligations qua obligations ; rather, our concern is with the
principles of fundamental justices. We look to international law as evidence of these

"principles and not as controlling itself.

Al

Supreme Court of Canada, Suresh v. Canada, (Y14%) Y S.C.RAYY, para. ¥®

A

Slaight Commc’ns Inc. v. Davidson, {Y3A3] Y S.C.R. V- TA Y.otov
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majority of Canada’s Supreme Court embraced Judge In Slaight Communications, the
“Canada’s international human rights obligations should inform that: Dickson’s apinion
Charter but only the interpretation of the content of the rights guaranteed by the not
substantial .Y objectives also the interpretation of what can constitute pressing and
rights . . . . [Tlhe fact that a value has the which may justify restrictions upon those
right, either in customary international law or under status of an international human
which Canada is a State Party, should generally be indicative of a high a treaty to

degree of importance attached to that objective...”
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Anne Peters, op. cit. at. 1¥4,
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citing the Swiss (Jan. Y3, Y%37) YiCase of W. v. Switzerland, App. No. YiTY4/AA Para,
federal court decisicn as a part of the applicable law.

See also Anne Peters, op. cit. at. YY1 (Y« 3),

Y

.Y Case of W. v. Switzerland, para.

-

Kristen Walker, international Law as aTool of Constitutional interpretation, YA Monash
University Law Review A®, AS-AT (Y. .Y},
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[llinternational law is a legitimate and important influence
the common law and constitutional on the development of
declares the existence law, especially when international law
its To the full extent that .of universal and fundamental rights.
text permits, Australia’s Constitution, as the fundamental law
in this country, accommodates itself to  of government
law expresses international law, including in so far as that
basic rights. The reason for this is that the Constitution not
speaks to the people of Australia who made it and only
It also speaks to the accept it for their governance.
international community as the basic law of the Australian
nation which is a member of that community.’
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William H. Pryor JR., Foreign and international Law Sources in Domestic Constitutional
nterpretation, ¥+ HARV. L. & POL’Y REV. WEAVIYT(Y. )

Sarah Cleveland, op. cit. at. Y- (Vo).
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This Constitution, and the Laws of the United "See U.S. Const. art. VI, § Y. [t reads
or which shall States which shall be made in Pursuance thereof; and all Treaties made,
be made, under the Authority of the United States, shall be the supreme Law of the
Land; and the Judges in every State shall be bound thereby, any Thing in the

Constitution or Laws of any State to the Contrary notwithstanding”.

See U.S. Const. art. VI, § Y;
Yo oW anell 4y uiut daadla Gsiall LISy LnlaBY a4l Gogall 5 g8all dlsa

A\ %



Dl b eVt ol Kl EOE el AualilY) 8l B sl
SHEEY e B Adsall aollly Aol ool huall 8 ARl
Gudaill 8 3 lgiuslgly Wlal) actidll oda gewss 8198 gt o gaa - Aglgall
s o S 3 4l Y] Alall) gl il ilad ce lpaylal e
Teagdhaudll cpilgally galatl ) ginall Al 4 gall cilas leall 4.\A)N§ agyall
daf3lY! MJA! gl (blall AeSaall Ja5 o A DS o gandl 1a )
la ).ud Al 0501 Bamial) sl Ly Al cilaalaalis Bl
o Reid v. Covert o Ll sl e K18 ety 3y sl 2 )sill pe

VAN saatdl Gl qu Al Yy claaladll ageal
Jia Syt QU () Al el e i e Ry
-l e ! g — Caglily cdgs:nl 43f _9, sl agai aa lpadli
GsSs Al - Lhanl ey o At el pagas o8 W ol S
oSl ladlia S el e~ led 13)}:. dﬁszs.:y}"_ damiall LYl

ASal il Sy a1 fanidl Y ) gy Galdl Ggisdl 4y G Geobdl Sl Gt Gk
e oinl Al 848 LS W Saniell ¥ S Ly A Agall Dhaateall 585 O o Uladl dSadll
-L\]Lﬂ\ U..a.c.ﬂ\ uﬁ L\M‘ aSall ?L\Al CA‘)AJ\AL 4.:.‘:.1.\“ \.g.u.\bﬁjuk_y 1).1..“

Ware v. Hylton, 7 U.S. Y33, Y71 (VA1) The Court held that “people, in establishing the
Constitution, had authority to make state Constitutions yield to treaties; treaty would not
be supreme law of the land if state law could stand in the way.”

Missouri v. Holland, YoY U.S. €Y1, €Y (V4Y¥.)"The court explained that “while the
graat body of private relations usua:ly fali within' the control of the state, a treaty may

override the power of the state.”
Asakura v. City of Seattle, Y1o U.S. TVY, VY (\ 1Y¢), The Court held that “self-executing

treaties stands on same footing as Consututlon and laws of the United States; treaty
cannot be rendered nugatory by inconsistent domestic law."
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Reid v.. Covert, Tot Y., Ye\Y (V4oY) The Supreme Court made ciear that
precedents - have “regularly and uniformly recognized the supremacy of the
Constitution cver a treaty.” it therefore concluded that “no agreement with a foraign
nation can confer pcwer on the Congress, or any other branch of Covernimiant, which is

o free from the restraints of the Constiturion.”

Head money cases, Edye v. Robertson, Y'Y US oA« 29A. 043 (YAAL),
Whitney v. Robertson, YY£ .S, 15+, 19¢ (YAAY),

Head money cases, Edye v. Robertson, op. cit. at. ®3A- %4, The Court explained that
“A treaty, then, is a law of the land as an act of congress is, whenever its provisions
prescribe a rule by which the rights of the private citizen. or subject mav be
determined. And when such rights are of a nature to be enforced in a court of justice,
that £ourt of justice that-court resorts to the treaty for a rule of decision for the case
before it as it would to a statute. But even in this aspect of the case there is nothing in
this faw which makes it irrepealable or unchangeable. The constitution gives it no
superiority over any act of congress in this respect, which may be repealed or madified
by an act of congress in this‘r"esp‘ect, which may be repeaied or modified by an act of 3
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later date. Nor is there anything in its essential character, or in the branches of the
government by which the treaty is made is made, which gives it this superior sanctity.

Whitney v. Robertson, op. cit..at. Y?£. The Court asserted that “By the Constitution, a
treaty is placed on the same footing, and made of like obligation, with an act of.
legislation. Both are declare by that instrument to be the supreme law of the land, and

no superior efficacy is given to either over the other. When the two relate to the same o

subject, the courts will always endeavor to construe them so as to give effect to both,
if that can be done without violating the language of either; but, if the two are
inconsistent, the one last in date will control the other: provided, always, the

stipulation of the treaty on the subject is self-executing.”

See also Chae chan Pingv. U.S., YT+ U.S. oA, 044 (YAAS),
Restatement (Third) of Foreign Relations law, Sec. 1Yo (Y).
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- Murray v. Shooner Charming Betsy, op. cit. at. }1A.

- Asakura v. City of Seattle, op. cit. at. V£ Y.

- MéCulloch v. Sociedad Nacional de Marineros de Hondouras TVY U.S.
(\ a1 Y)

- Weinberger v. Rossi i°1 U.8. Yo (ViAY)

- Cookv. United States YAA U.S. 1+ ¥ (147T),
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The Nereide, Y7 U.S. (3 Cranch) YAA, €YY (YA o) Chief Justice Marshall made clear that
“the Court is bound by the law of nations, which is a part of the law of the land.”

The Court reaffirmed the same principie in many other cases such as the Paquete
Habana YVe U.S. 1YY, Y.. (A%..) and more recently in Sosa v. Alvarez-Machaine, ©£Y
U.S. 19Y, VYT (Ye o f),

ani s V£ G ol anal oo s @i e Gidl S0 kil
Yot W anell Gy paiSut drdtane 3 siall 4S5 Al g A 1) G gall § shall Alaa

YEA



dgag de Ghall ol g seld o Ml o lal al s Tajke
tlagiy hlad

S el E}ﬂ\
L.J‘ 1 ae by Aileiud) (1 gﬂg)n“ﬁ 438l o LaBl) Cifga

o) il A Gled) (3 g8 deal

Al (8 LlSas Aol AFEN) el gy ey 8 Lo OIS 1Y)

il G L3 ST Ghad (8 SaaT Ll Bz o8 o Sppalt 53l
byt s Llall daSaally fan 38 gl (_,,_mw allaally _ihagll sl oUaill oy
2oty Abia¥! ) sasidll Sl b Sl Sl &S Sladdl e
Aysiadl el e SES (iaas st @S e gxﬁn sl
el peil lad Vlae Al ol 8 01 oLl (5], 3 7eleila,

Swift v. Tyson, €Y U.S. (V7 Pet.) ) (VAEY)

Ernest A. Young, Sorting Out the Debate over Customary International Law, 1Y VA, J.
INT'LL T30, TYe (Y..Y)

Y

Cindy G. Buys, or. cit. at, V.

D422 cily (e Bl A jlae CBY 8 lall Gaiad el 05l ao) s Dlau¥l O 5 LIV jaad
(Justice (utagi 3 DS u“‘\"“.i [ Ot ) el e qcllall A8 a1 Ll LaSaall Bl
ool OFE sel A Blaiad) O Jausldl 53 ¢ Y cAntonin Scalia and Justice Thomas)
a)_}h.u.l“ lg.aU:.d IA_)LA.A LSLg..u‘ Lm_g :L.SA)AY‘ sJ‘.LuJL: Ual.m \’Sx; (sg_,au MJM‘ L)‘}"-‘-“
NERETY
\'_- 17 d}Y! 2=l Z_U.ni..u}ll a&nlac é}aalla,}l&a.g.\m\!b:\yyu‘ QMG}M\M&A

yed



The Bill of 5‘ Gasiall dsh, 63 3yl S Ly ¢dg)giawall Uesaill (e
'.Rights

Pr—Vv u.lp dyu fJ 4\.13‘}“ a.m ;}A @ ‘l}mdﬂ J...»&AS\ ‘u.lhas.“ c._:\.q.\.d:ul\
L;J\_\A\j A::bsl\ é:. Cadie | La.\b ‘?L"“ ujj.ﬂ\ u}.\\ﬁﬂ\ _).)LAA (o Al
u,m duyx\j Gl Bydeae ST g ¢ sl Gl lede i

Apadiall ¥ Gl Chsinall (53l Mus tsalaadl ol sl Capall

Lo ol A0 Adsall aelsil) (e Wibas alie (A 4l BLEYY jaad Laay

AJJ.\]\ uL\S\&\Y\ 3y (e e.o)l\.x 4_‘ Lﬁ»m.ﬂ‘ ).\.usﬂ\ u& uﬁg)ﬂﬂ ¢ Lisaall
oo ailly TASHY) il G Lele clua A Gl (Bsia]

Tamela R. Hughlett, op. cit. at. Y19 (Y33Y),

The Restatement (Third) of Foreign Relations Law of The United States, sec. VY. The
Sec. )+ Y states Restatement provides:

(\) A rule of International Law is one that has been accepted as such by the
International Community of states
a- In the form of customary international law;
b- By international agreement; or :
¢- By derivation from general principles common to major legal
systems of the world

See also Statute of International Court of Justice Art. YA(Y), ©4 Stat. Y+22, 1+ 1.
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Tamela R. Hughlett, op. cit. at. 1Y1-YY (}44Y),

Richard B. Lillich, The Consitution and International Human Rights, A" Am. J. Int’1 L.
/\0\’ Aod (\ ﬁ'\q)

Tamela R. Hughlett, op. cit. at. ‘14,

Foster v. Neilsen, YV U.S. (¥ Pet.) YoT (1AY®),
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Rebert J. Delahunty and John Yoo, Against Foreign Law, Y% Harv. 1.L. & Pub. Pol'y
YA, YRY (Y. .0),

Sarah Cleveland, op. cit. at. V.
Roper v. Simmaons, 972 U5, 28A Y« 1),
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Justice Stephen Breyer, Justice Ruth 1,y ;g =l oy
".Bader Ginsburg and Chief Justice William Rehnquist

Sarah Cleveland, op. cit. at.9.

William H. Rehnquist, Constitutional Courts — Comparative Remarks, ()3A4),
Reprinted in GERMANY AND ITS BASIC LAW: PAST, PRESENT AND FUTURE —
A GERMAN-AMERICAN SUMPOSIUM YV, )Y (Paul Kirchof & Donald P.

Lommers eds., ' 14Y)

leffrey McDermott, Citation to Foreign Precedents: Congress vs. The Courts, ©'-JUL.
Fed. Law. Y+, Y Y(¥..¢),

Justice O’Connor, who has always been in support of the concept of “Transjudicialism”
stated that “although international law and the law of other nations are rarely binding,
upon our decisions, conclusions reached by other countries and by the international

community should at times constitute persuasive authority in American Courts.”
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leffrey McDermott, op. cit. at, ¥-.

Justice William Rehnguist ernphasized that “when many new constitutional courts
were created after the Second World War, the courts naturally looked to the decisions
of the Supreme Court of the United States, among other sources, for developing their
own law. But now that constitutionai law is soiidly grounded in so many countries, it is
time that the United States begins iooking to decisions of other constitutional courts to

aid in their own deliberative process.”

Also, Justice Stephen Breyer has expressed strong support to the court new technique

-..of interpretation by holding that “this court has iong considered as relevant and

.informative tha way in which foreign courts have applied standards roughly
comparable to our own constitutional standards in roughly comparable circumstarnces.
In- doing so, the Court has found particuiarty instructive opinions of former (British)
Commonweaith nations insofar as those opinions reflect a legal tradition that also
underlines our own.... Willingness to consider foreign judicial views in comparable
cases is not surprising in a nation that from its birth has given a decent respect to the

opinions of any kind.”

Robert ). Delahunty and John Yoo, Against Foreign Law, Y% Harv. J.L. & Pub, Pol'y Y41,
Y4Y9¢ (Yoo

]

Ihc-R_éstétement, {Third) of F ovreig.‘n'Relz.ation.s Law of The United Statés, sec.) ¥,

Sec. Y+ ¥ identifies sources that could be used as proof of what is an international rule
of law

Yo Y1 2l SVl Al G ginl ) sl Y A 3 gl 3 i) e
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a- Judgments and opinions of international judicial and arbitral tribunals;

b-  Judgments and opinions of national judicial tribunals;

c- The writings of scholars;

d- Pronouncements by states that undertake to state a rule of international
law, when such pronouncements are not seriously challenged by other
states.

Thomas Von Danwitz, The Rule of Law in the Recent Jurisprudence of ECJ, Y Fordham
INUTLL YTV AFya (v £),

Jonathan L. Marshfield, Foreign Precedent in State Constitutional Interpretation, °Y

)Y (Y+10).tDug. L. Rev. €1 ¥, £)

Y

leffrey McDermott, op. cit. at. ¥+,

The article reports a number of law school professor statements with relevance to the
Supreme Court new interpretative technique. According to the article, Jeremy Rabkin,
professor of government at Cornell University “testified that continued citation to
foreign precedent could lead to “world government.” He predicted that judges of
different countries will begin tc coordinate their decisions, which will lead to a
situation similar to that in the European union, which has established a “new

constitution on top of the national constitutions.
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Jeffrey McDermott, op. cit. at. Y. The articie also reports the opinion of Michael
Ramsey who works as prafessor of law at the University of Carolina. According to the
article Ramsey ‘echoed similar concerns noting that Furopean couris aliow much
greater restrictions cr freedem of speech and more interference with religious
practice than the First Amendment permits. Europe also lacks many of the property
rights, criminal procedure protections, and Second Amendment rights that are
recognized under \).S. law. He raised the concern that citation to foreign nrecedent

could actually result in the constriction of Constitutional rights."

Al

leffrey McDermott, op. cit. at. ¥+-Y)

Robert J. Delahunty and John Yoo, Agamleoiezgn Law, Y3 Harv, J.L. & Pub. Pol' y
Yq‘ Y ﬂ’i(\'. 00)

Appropnate Role of Foreign Judgments in the Interpretation of American Law,
Hearing before the Subcommittee on the Constitution of the Committee on the
Judiciary, on H.Res. ®1A Y +Awm Cong., Ynd Sess., Ser. No. 1V (March ¥, ¥+ + £}, See glso
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Hearing on H. Res. ¥ and the Appropriate Role of Foreign Judgments in the
Interpretation of American Law, )+ %t Cong., ‘st Sess., (July 14, Y+ o).

Various House resolutions have been introduced objecting to the use of foreign legal
sources in constitutional analysis. See, e.g., H. Res. 1Y, Y+ % Cong., Vst Sess., (Y« +9)
(expressing the sense of the House that “judicial determinations regarding the
meaning of the Constitution . . . should not be based on judgments, laws, or
pronouncements of foreign institutions unless such foreign judgments . . . inform an
understanding of the original meaning of the laws of the United States.”);
Constitutional Preservation Resolution,” H. Res. ££%, Y +Awm Cong., Vst Sess. (Nov. YA,
Y+ +¥) (The Supreme Court “should base its decisions on the Constitution and the Laws
of the United States, and not on the law of any foreign country or any international law
or agreement not made under the authority of the United States ”); H. Res. 1A, Y+ Ay,
Cong., Ynd Sess. (Mar. 1V, Y.+ &) H. Res. £¢1 had Y¥ cosponsors, and H. Res. ©1A had
24 co-sponsors, including Judiciary Committee Chair James Sensenbrenner and House
Majority Leader Tom Delay.

Jeffrey McDermott, op. cit. at. Y.

In an interview with the Republican Tom Feeney, he stated “to the extent they
deliberately ignore Congress’ admonishment, they are no longer engaging in good
behavior in the meaning of the Constitution, and they may subject themselves to the

ultimate remedy, which would be impeachment.”

Sarah Cleveland, op. cit. at. Y-1,
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Bruce ackerman, The Rise of World Constitutionalism, A* VA. L. REV. YY) (134Y);
David S. Law, Generic Constitutional Law, AY MINN. L. REV. 10¥ (Y. .0), .
Vicki C. Jackson, Ambivalent Resistance and Comparative Constitutionalism: Opening
up the Conversation on “Proportionality,” Rights and Federalism, Y U. PA. J.CONST. L.
SAT (1344); :
Mark Tushnet, The Possibilities of Comparative Constitutional Law, Y *A YALE L.J. YYYo
Y444
( )Y-H It aaadl 4 HaiCuiW Jaalane (5 giall A0S a4 gilal & gall (5 giall Ao

Yov



s 4idbay ol gl sl egun B gyginal) jadtll A0 o asaliicl
Aflaad ) asng o 3 el G Jeadll Tasd Bl Gl Jig L
038 Culs] e lgan ¢Lgilipacsiy Ahadll AagSall Jlael o i elisd iy,
uandll Tase Sles aal e amy Lmgpiall o Angal) ALI oy g).lb.a ol yoadl
\.yb.u e aadil) & EENIPRTY LJL‘ ujﬂl Ol c&ﬁi Al ey olalldt oy
o = RS Sl o Y il ey g dpgien G4 2el8 Gla
2218 lhas cadslig (doall 08 2ol 3 W — BaY mcagio Lo g
o2 Caaddind Laily cdpula¥) cilpall Bl Baae byliely 5l Ay 35
gl el Gl sacae ansdl SIS ua el el
3l e caila 2S5 AV odgn W) e S0pal o Liadl] s Al
A .S.UAW ol e A lase S Y "\-L‘lL!A_g el s sel@
u_..u Y Ls-"“ Chlally Clalhiaall f 23S dia g ol _D.,u..ﬂl I paad
_.\H -ulS;b sl Celdl ¢salial Eoadl ¥ Ll naad o Leipalicas el

Harold H Koh International Law as Part of Our Law, SAAMULINTLL #%, €1 (Y eug),

op. cit. at. Y. leffrey McDermott,

Y

Sarah Cleveland. op. cit. at. €.

-

Michagi P. Scocarras, International Law and ihe Constitution, £ Fed. Cis. L. Rev. Ao,
: ’ (Y-

Sarah Cleveland. op. cit. at. A1),

Cindy G. Buys, op. cit. at. 1-¥,
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Gerald Neuman, The Uses of International law in Constitutional Interpretation, AY-AY.

\

See, e.g., U.S. Const. art. I, § A, cl. ¥+ (“The Congress shall have the Power To. .. ) +-
define and punish ... Offenses against the Law of nations. Y- to declare War).
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1

See, e.g., U.S. Const. art. I, § ¥, cl. ¥ (The President “shall have the Power... to make
.Treaties™)

Sarah Cleveland, op. cit. at. A-Y.
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See, e.g. U.S. Const. art. I, § ¥, cl. ¥ (“The judicial Power shall extend to all ...Cases
affecting Ambassadors, other public Ministers and Consuls ... to Controversies ...
between a State, or the Citizens thereof, and foreign States, Citizens or Subjects”).

U.S. Const. art. VI, § Y, cl. Y (“This Constitution, and the Laws of the United States
which shall be made in Pursuance thereof; and all Treaties made, or which shall be
made, under the Authority of the United States, shall be the supreme Law of the

Land”).

. Y4 Michael P. Scocarras, op. cit. at.
op. cit. at. ©¥-°Y, Sarah Cleveland,
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John P. Humphrey, HuMAN RIGHTS AND THE UNITED NATIONS: A GREAT ADVENTLRE
VY-VY Transnational Publishers, YA€,

Sarah Cleveland, op. cit. at. ©¢.

v

Moare Effective Judicial Implementation of Treaty-Based Rights, John Quigley, Toward
¥4 Fordham Int'l L.J. 22, 2AY (Y-« 1),
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AY Tamela R. Hughlett, op. cit. at.

Jonathan L. Marshfield, op. cit. at. ¢YA,

Y

Martha Davis, the Spirit of Our Times: State Constitutions and International Human

T2 (Y++1). See also Johanna Kalb, op. cit. Rights, ™+ N.Y.U. Rev. L. & Soc. Change Y°4,
at. Y.eo.01,
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Sterling v. Cupp, 7%+ Or. 1) /(Y 4AY),
Y
Sterling v. Cupp, op. cit. at. 1Y,

provides that “no person arrested, or confined in jail shall >OR. CONST. Axt ', Sec.
be treated with unnecessary rigor”

r

Sterling v. Cupp, op. cit. at. 1Y+ The Court emphasized that the terra “Unnecessary
Rigor is not to be equated only with beatings or other forms of brutality ... (rather it
means) that prisoners shall not be abused”
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Sterling v. Cupp, op. cit. at. 1YYV ¢,

Y

Sterling v. Cupp, op. cit. at. 1YY-Y¢. The Court explained why it has resorted to these
international sources by saying that “Contemporary expressions of the same concern
with minimizing needlessly harsh, degrading, or dehumanizing treatment of prisoners.”

v

Sterling v, Cupp, op. cit. at. 1YY,
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Hurtado v. Californial ¥ U.S. 71§, TYo.Y1 & N.Y (V4YY). The Ceurt emphasized that “
while we take just pride in the principles of the institutions of the comman law, w2 are
not to forget that in lands were other systems of jurisprudence prevail, the ideas and
process of civil justice are also not unknown ... there is nothing in Miagna Charta, rightly
construed as a broader charter of public right and law, which ought to exciude the best
ideas of all systems and.of every age; and as it was the characteristic principie of the
common law to draw its inspiration from every fountain of justice, we are not to

assume that the sources of its supply hiave been exhausted.”

1

U.S. Const. am. A. 1t reads “Excessive bail shall not be required, nor axcessive fines
imposed, nor cruel and unusual punishments infiicted.”

The English Declaration of 1A% ale jaball Giall 5 e (Mo Y (B o 552 ol Lol ann g
Adalell SUESEAYT ey &s Ol Lot Filan ad iy IS §ﬂ| Rights of YA

¥ J. Elliot, The Debates in the Several State Conventions on the Adopticn of
the Constitution YY1 (Yd ed. YATV); Vid. at £¢Y_oY,
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Trop v. Dulles, op. cit. at Y+ . The Court made it clear that « the words of the
Eight Amendment are not precise and their scope is not static. »

Wilkerson v. Utah, 13 U.S. YV'+ (VAYA) ; In re Kemmler, Y71 U.S. €Y1 (VA9

r

Wilkerson v. Utah, op. cit. at. YYe (YAVA) |
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“The amendment “must draw its meaning from the
evolving standards of decency that mark the progress of a
*.maiuring society

s ) Trop v. Dulles 8 Lkl Zafadll cumd i) o Uapli,
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Wilkerson v. Utah, op. cit. at. * 7°. See also Pervear v. Commonwealth, ¥Y U.S. {®
Wall,) £Ve, £Va—A. (1ATY),

VY (V4 4) Y1Weems v. United States, VYV U.S, VE4, T

1

Trop v. Dulles, op. cit. at. Y« r—2 ).
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Trop v. Dulles, op. cit. at. Ve —v Y,

The Court noted that statelessness was “a .}+YTrop v. Dulies op. cit. at.

and that "condition depiored in the international community of democracies

“civilized nations of the world are in virtual unanimity that statelessness is not
to be imposed.as a punishment for a crime.”

£.)+Trop v. Dulles, op. cit. at.
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Atkins v. Virginia 71 U.S. ¥+ £ (Y. Y),
Glie 0 Al o alaeYl dsie 285 o (sl adind) Cilige o Cooaill b Lol cinde) 8,
Brief for European Union as Amicus 4aSaall (1aaS 39551 SaiVl lgy adfi 28 S 5 S o

. McCarver v. North Carolina, O.T. Y+ * Y, No. + +-AYYY (5 sal 4 3 Curiae

Atkins v. Virginia, op. cit. at. V1,

r

Atkins v. Virginia, op. cit. at. YY)-V1,

.Y Atkins v, Virginia, op. cit. at. ¥
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v .S, @0) (Y. 0).efRoper v. Simmons

A

U.S. Y1) (V1AY), ¢4¥Sanford v. Kentucky,

v

Stanford v. Kentucky, op. cit. at. TA*-AY,

Stanford v. Kentucky, op. cit. at. TV,
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See Joan Hartman, “Unusuci” Punishment: The Domestic Effects of Internationai Norins
Restricting the Application of the Death Penalty, °¥ U.CIN.L.REV. Tae TAY (13AT),
AMNESTY INTERNATIONAL, UNITED STATES OF AMERICA: THE DEATH FENALTY, Y1 {VaAY),

Roper v. Simmons, op. cit. at. 5Y2,

The court asserted that “from the time of the court’s .¥*Roper v. Simmons. op. cit. at, °
decision in (Trop v. Dulles), the court has referred to the laws of other countries and to
international authorities as instructive for its interpretation of the Eight Amendment’s

prohibition of “cruel and unsual punishment.”

Yo T W aaall S Al (3 ghad) 5 Al BV A3 gk gl 3 it Al

AR A



e Rl iy Bl o AL L plen e Al caals,
Al A5 Al 3 lede il L;.:.Lm m}m s (dsall (5 inal
Shs i el ainall 4 e Bladl dlia o I Gagadl 13 3
WS ey s pleaad) i 8 sy ctiaa L phaeyl Ligie xiss
o Oy e ApladYt AahS sypdatall guledll 3laiy (senias il
G Bde Bl a0 Gl o deY) A wds G sl
| ' gipn

Qsdall i sl Roper Lm.S\ au.SMM pads gs sl S L

Ll iy el (e Y e le alae¥) dgie plsl agady sl
saaiall sl Andlly 2oLl .u}m ClEEy) e ls ) cadel
ol il Aol By il e s o Lad padied Ly A1
w200 Jie (Lled £85aY) saatall il Lo Gaval 5l Lgal] mias
ST Glially Gl i) Be) AEEYYy Tkl 3sial saaial

\

Roper v. Simmons, op. cit. at. ©¥1,
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