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sale U ) Cle g sall aal e mediated settlement agreements
S JS L aadie Al gl il Latie 5 Adalo ol Cpacigall 5 Cpliidial) Jass
Adilaiall e Sl (e Jila 58 Gl (S A dallanll 5 Aablall e Sl A pud b
8 sy Ay ponatl) L) ML) ANty clay (805 COLELEY) 028 i) & gua gay
A el e el b 3 1a pale JSs Llla 2091 038 22850 e Al 5

oo il & gl (Bla) M) AilKa) (gaw e Caanll aa 8 Llelad 1A
Gaob e sl (Jake gl 8 sa GLEY) 2a Ol el Sl 3 b (e Al
Gaob oo LBV 1aa i 3as) AlKa) (s e iyl Wl 5 aSlad) Jaas
a5l 30 Lgon’ 3 Fas€at B 5l pSaa 0 (g yilim oS i s lld 5 ol
UL aSall 1aa e ) 4Sa) Jsa J5blall s caraall 13a L SEEY) 1 )
Apia) apSatll alSaf Alas) g il yie WU Adleiall &) g g A8 Lk 8 2l
(1958 &) 5 s 4853))

Jsad s 418 jlumy sl Gandl S pne i Bl o3 e AaY)
oo Aanlil) 45 gual) ) A8 ¢ Jaedi 400K alaiall J) sl e Y Al Hall o2a
Lt 0 Jpladl e Al oda 385 5 g et e il (i) 40 il
) ) 13 s DA (e clld g o BEY) 028 Jie M) Jad (e dliaal) J sl

(275) 2014 (A sand) A i) daaly g shall A0S, dalaiBy) g 45 938 & gal (5 giad) Al



il g el M1 e il i gl (3L a3} AglSaY Lagia 51 o8 il it o(ulad
g yal) CIEEY S jaY) Y g ain e linlle Lol b 5 ¢(giadl 3y s8all
(pSadl) 5yl e AaY) 5 aSlall (3l e AasYY)
L b JE 95 las e Gl YT s Y O (g) ol o (1) ol s
130 g o 5 o) sl 13) Gulil) (S b s "B ) s
") sae L
“Discourage litigation. Persuade your neighbours to
compromise whenever you can. Point out to them how the
nominal winner is often a real loser—in fees, and expenses,

»

"and waste of time.
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Tony Marks and Julio Cesar Betancourt, ‘Rethinking Public Policy and
Alternative Dispute Resolution: Negotiability, Mediability and
Arbitrability’> (2012) 78 (1) Arbitration and= =Eric D. Green,
“International Commercial Dispute Resolution: Courts, Arbitration, and
Mediation- Introduction” (1997) 15 Boston University International Law
Journal 175.
2 2

Michael Mcllwrath and John Savage, International Arbitration and
Mediation: A Practical Guide (the Netherlands: Kluwer Law International,
2010) p.9.
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“It is an attempt by the parties to an international commercial transaction
to reach a settlement through the assistance of a neutral third party, and
nothing more.”
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Klaus Peter Berger, Private Dispute Resolution in International Business:
Negotiation, Mediation, Arbitration- Volume II- Handbook, (The
Netherlands: Kluwer Law International, 2006) p. 120 et seq.
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Anna Giordano Ciancio, ‘Meditation at the Intersection with Contract
Law: The Settlement Agreement’ p. 1 et seq. Available at:
http://papers.ssrn.com/ sol3/papers. cfm? abstract id=2272989
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=Harold I. Abramson, ‘Mining Mediation Rules for Representation
Opportunities and Obstacles’ (2004) 15 (1) The American Review of
International Arbitration 103, pp. 105-108.
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M.LM. Aboul-Enein, Peaceful Settlement of Commercial .2000 -_-<U
Disputes: Commercial Arbitration and other ADR Techniques (Cairo-
without publisher- 2005)
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http://www.cedr.com/docslib/TheMediator Audit2012.pdf
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Edna Sussman, ‘The Final Step: Issues in Enforcing the Mediation
Settlement Agreement’ p. 1. Available at:

http://www.sussmanadr.com/docs/Enforcement Fordham_82008.pdf
[hereinafter Sussman: The Final Step.]
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Bruce R. Parker, ‘What Can Be Done To Enforce Mediation
Agreements?’ (July 1992) Defense Counsel Journal 322.
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Sussman: The Final Step, op. cit. p. 1.
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Mark C Hilgard and Jan Wendler, ‘Enforcement’ in Patricia Barclay,
Mediation Techniques (London: International bar Association, 2010) p.
193. See also Ellen E. Deason, ‘Competing and Complementary Rules
Systems: Civil Procedure and ADR: Procedural Rules For
Complementary Systems of Litigation and Mediation- Worldwide’ (2005)
80 Notre Dame Law Review 553, p. 576.
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Ellen E. Deason, ‘Enforcing Mediated Settlement Agreements: Contract
Law Collides With Confidentiality’ (2001) 35 U.C. Davis Law Review 33.
[hereinafter: Deason: Enforcing Mediated Settlement Agreements].
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Sussman: The Final Step, op. cit., p.2.
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Anna Giordano Ciancio, op. cit., p. 1 et seq.
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Cathleen Cover Payne, ‘Enforceability of Mediated Agreements’ (1986)
1(2) Journal on Dispute Resolution 385. See also Brette L. Steele,
‘Enforcing International Commercial Mediation Agreements as Arbitral
Awards Under the New York Convention’ (2007) 54 University of
California Los Angeles Law Review (UCLA) 1385, p. 1387 and James J.
Alfini and Catherine G. McCabe, ‘Mediating in the Shadow of the Courts:
A Survey of the Emerging Case Law,” (2001) 52 Arkansas Law Review
171, p. 195.

B 1
Sussman: The Final Step, op. cit., pp.2-3.
B 2

James Coben and Peter Thompson, ‘Disputing Irony: A Systematic Look
at Litigation about Mediation,” (2006) 11 Harvard Negotiation Law
Review 45. Available at:
http://law.hamline.edu/files/Coben_Disputing_Iron_0.pdf .
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http://law.hamline.edu/dri/meclp/index.html
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Sussman: The Final Step, op. cit., p.3.
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Coben and Thompson, op. clt p- 45 and p. 143.
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Edna Sussman, ‘A Brief Survey of US Case Law on Enforcing Mediation
Settlement Agreements over Objections To Existence or Validity of such
Agreements and Implications for Mediation Confidentiality and Mediation
Testimony’ (April) 2006 Mediation Committee Newsletter, ABA Legal
Practice Division, pp.32-40. [hereinafter Sussman: Survey of US Case Law
on Enforcing Mediation Settlement Agreements |. s
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Sussman: The Final Step, op. cit., pp3-4. See also Brette L. Steele, op. cit.,
p.- 1387.
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Jiaqi Liang, ‘The Enforcement of Mediation Settlement Agreements in
China’ (2008) 19 American Review of International Arbitration 489, p.
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“If the parties conclude an agreement settling a dispute, that settlement
agreement is binding and enforceable . . . [the enacting State may insert a
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description of the method of enforcing settlement agreements or refer to
provisions governing such enforcement]. )
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Linda C. Reif, ' The Use of Conciliation or Mediation for the Resolution of
International Commercial Disputes ' (2007) 45 Canadian Business Law
Journal, p. 43.
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Sussman: The Final Step, op. cit., 5.
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Mark C Hilgard and Jan Wendler, op. cit., p. 194. )
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“Mediation should not be regarded as a poorer alternative to judicial
proceedings in the sense that compliance with agreements resulting from
mediation would depend on the good will of the parties. Member States should
therefore ensure that the parties to a written agreement resulting from
mediation can have the content of their agreement made enforceable."
:UJ& Asalad) 3alal) 5a UJJY‘ 588l aliy 2
“Member States shall ensure that it is possible for the parties, or for one of
them with the explicit consent of the others, to request that the content of a
written agreement resulting from mediation= =be made enforceable. The
content of such an agreement shall be made enforceable unless, in the case in
question, either the content of that agreement is contrary to the law of the
Member State where the request is made or the law of that Member State does
not provide for its enforceability."
- 5881 oda oaall g Asa sl (e Aidlid) Balall (pe 4L B 84N 3
"The content of the agreement may be made enforceable by a court or other
competent authority in a judgment or decision or in an authentic instrument in
accordance with the law of the Member State where the request is made."
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Ellen Deason, op. cit.,p. 562 et seq.
2l 2
Ellen Deason, op. cit.,pp. 584-585 and Sussman: The Final Step, op. cit.,pp.5-6.
O8] Glaa all 3
L) Gl sl 4
B 5
Ellen E. Deason, “Procedural Rules for Complimentary Systems of Litigation
and Mediation-Worldwide”(2005) 80 Notre Dame LawReview 553 and
Sussman: The Final Step, op. cit., p.6.
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Eric van Ginkel, ‘Mediation under National Law: United States of America’
(August 2005) Mediation Committee Newsletter (IBA: Legal Practice Division)
43.
G gty (B 5 Ay aSlaal) o cuda o A LLERY e Jaaldil] (e 4 5al g
saa ) el gl (e AQuilil) cilBlany) Al dalaial) £ gdal) (e Wy g el )
Peter Robinson, ‘Centuries of Contract Common Law Can’t Be All Wrong:
Why the UMA’s Exception to Mediation Confidentiality in Enforcement
Proceedings Should be Embraced and Broadened’ (2003) Journal of Dispute
Resolution 135.
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Cathleen Cover Payne, op. cit., pp. 388-389. See also Sussman: The Final Step,
op. cit.,p.8. )
s laY) el B 4

A contract is “a legally binding agreement between two or more parties who

agree to perform or to refrain from performing some act now or in the future.”
He 18

Kenneth W. Clarkson, Roger LeRoy Miller, Gaylord A. Jentz and Frank B.

Cross, Business Law: Text and Cases, 11th edition (USA, South-Western-

Cengage Learmng, 2009)p. 217.
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KiritLaljiThakrar v.CiroCitterio Menswear Plc (in administration) [2002]

EWHC 1975 (Ch).

gl dualil e 334 6
Gregory Klass, Contract Law in the USA (the Netherlands: Kluwer Law
International, 2010) p. 63 et seq. ; Robert W.= =Emerson, Business Law, 5th
Edition (New York: Baron’s Educational Series, 2009) p. 87 et seq. ;Henry R.
Cheeseman, Business Law: Ethical, International and E-Commerce
Environment, 4th Edition (USA: Pearson Education- Prentice Hall, 2001) p. 180
et seq.; Clarkson, et. al., op. cit., p. 216 et seq.; Cathleen Cover Payne, op. cit.,
p- 388 et seq.
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Gregory Kilass, op. cit., p. 64 and p. 65.

dahuui\u*wd‘&ﬁﬂhuu\ubwﬂ\@.ﬂU.A&HJAS\ KV A
Ha 18 dalu gl) e iy MM\ L]

Steven Weller, ‘Court Enforcement of Mediated Agreements: Should Contract

Law Be Applied’ (Winter 1992) The Judges’ Journal 13.

s B

JJMWU‘;AU.““AM\?}Q.M_‘_ALAMJJG.‘G Mﬂ\a&ua‘gmuéab
O 2- lu\ééa.‘\_muﬁdie‘giiibuyu&lm}m‘ﬂu 4058 A ya us-')“‘
.334-333 02 -2010 < ﬁ\

3

See also Cathleen Cover Payne, op. cit., pp.93-96.

Cathleen Cover Payne, op. cit., pp. 392-294.
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Scott J. Burnham, Contract Law for Dummies (USA: New Jersey, John Wiley
& Sons, 2012) p. 79 et seq.
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Clarkson, et. al., op. cit., p. 216 et seq.& Cheeseman, op. cit., p. 180 et seq.
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Clarkson, et. al., op. cit., p. 216 et seq.& Cheeseman, op. cit., p. 188 et seq.
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Scott J. Burnham, op. cit., p. 85.

: B 15
Edna Sussman: The Final Step, op. cit., pp.7-8.
12 4l Jlda ¢162005 WL 217032, p. 14 ( Del.Ch. 2005)
Edna Sussman: The Final Step, op. cit., p. 8. See also Deason: Enforcing
Mediated Settlement Agreements, op. cit. pp. 84-85.
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=¢,..the parties' signed and written mediation agreement to be an enforceable
contract because the repudiating party failed to prove fraud, mistake, duress,
or any other ground for invalidating the contract.” .
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PNC MULTIFAMILY CAPITAL INSTITUTIONAL FUND XXVI LIMITED
PARTNERSHIP, et al. v. CARL MABRY. 402 S.W.3d 654 (2012). Available at:
http://www.leagle.com/ decision/In%20TNC0%2020121126399. . _

201400k 16 (2 545 A

: B8
Georgia Anne SNYDER-FALKINHAM v. Bruce C. STOCKBURGER, et al. 457
SE 2d 36 (Va 1995). Available at:

http://www.leagle.com/decision/1995493457SE2d36 1488 . B
2014 (e 16 (2305 A

: B9

Billie A. GOLDING, t/a Golding Appraisal Company v. Robert K. FLOYD, Jr., et
al. 539 S.E.2d 735 (Va. January 2001). Available at:
http://www.leagle.com/decision/20011274539SE2d735 _11264.xml/GOLDING %20

v.%20FLOYD . ) . L.

uald alliStephenson :(AY) () Auall) sd 2
“the Memorandum was amended before the parties signed it by striking the
language, ""the parties agree to execute'" a formal agreement, and inserting in
its place the language that the Memorandum "is subject to execution of a
formal agreement. The execution of a formal agreement, therefore, was a
condition precedent to the existence of a binding contract. A formal contract

was never executed; as a result, no contract exists.”(emphasis added). B
2014 o ta 16 2845 A
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Curry, op. cit., p. 95.
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Cheeseman, op. cit., p.251.
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Edna Sussman: Final Step, op. cit., p.14 and Ronan Feehily, op. cit. 16.
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Brinkerhoff v.Campbell, 994 P.2d 911 (Wa. App. Div. 1 2000). Available at:
https://www.courtlistener.com/washctapp/7rji/brinkerhoff-v-campbell/  _
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Cheeseman, op. cit., p.254. See also Emerson, op. cit., p. 112.
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James J. Alfini and Catherine G. McCabe, op. cit., 204. .
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Steven Weller, op. cit., p. 15.
B2
Clarkson, et. al., op. cit., p.298. See also Emerson, op. cit., p. 112.
B3
Cheeseman, op. cit., p.254. See also Emerson, op. cit., p. 112.
Al 4
Cheeseman, op. cit., p.254 and Emerson, op. cit., p. 112.
A5
Anna Giordano Ciancio, op. cit., p. 2. . .
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Anna Giordano Ciancio, op. cit., p. 3.
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“The following descriptive examples may give rise to a claim for economic

duress:

1. making threats without any legal justification

2. threatening to commit some unlawful act

3. threats to terminate a contract, where the threat is properly regarded as
illegitimate pressure

4. applying pressure in bad faith =

=5. making threats that are calculated to seriously damage another, such as
blackmail

6. threats to prosecute where the charge is known to be false

7. requirements for extra payments to be made over and above the original
contract price

8. using knowledge of the affairs of the person suffering the duress to apply
illegitimate pressure.”
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Cheeseman, op. cit., p.254.

Clarkson, et. al., op. cit., p.296.
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Edna Sussman: Final Step, op. cit., pp.9-10 and Ronan Feehily, op. cit. p. 11.
2l 2
Vernon v. Acton 732 NE 2nd 805 (Ind 2000) .
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Ronan Feehily, op. cit. p. 11 (footnote no. 76). See also Edna Sussman: Final
Step, op. cit., pp.9-10.
Bl 3

Joseph Ollie DeVille v. USA, 2006 WL 373491 ( W. D. La. 2006). Available
at: https://www.courtlistener.com/caS/eQF/deville-v-usa-et-al/ ;
2014 u e 16 A5 A

: o

Chantey Music Publishing Inc.,v. Malaco, Inc., 915 So. 2d 1052 (2005).
Available at: http://www.leagle.com/decision/20051967915S02d1052_11946_
2014 Geta 16 2845 A
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Donna ConlinOlam v. Congress Mortgage Co., 68 F.Supp.2d 1110 ( N.D.
Ca. 1999). Available at: http://classes.lls.edu/fall2006/altdispute-
horn/documents/OLAMv.CONGRESSMORTGAGECO..doc .
2014 (e 16 (2345 A
B 2
William Peacock v. Spivey et al., No. A05A1823. ( Ct. App. Ga. March
2006). Available at: http://caselaw.findlaw.com/ga-court-of-
appeals/1244491.html . )
2014 o a 16 B30 A
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Edna Sussman: Final Step, op. cit., p.10 and Ronan Feehily, op. cit. p.12.
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Advantage Properties, Inc. v. Commerce Bank N.A., 00-3014 (10th Cir.
2000). Available at: https://www.courtlistener.com/cal0/PFb/advantage-
properties-v-commerce-bank-na/ . ;
2014 (e 16 (25005 A
Edna Sussman: Final Step, op. cit., p.11 A 2
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Anjanette R.Vela v. Hope Lumber & Supply Company, 966 P.2d 1196 (OKkla.
Civ. App. Div. 1 1998). Available at:
http://law.justia.com/cases/oklahoma/court-of-appeals-civil/1998/60621.html
2014 (e 16 (25005 A
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Matter Marriage of Banks, 887 S.W.2d 160 (Tex. App. - Texarkana
1994). Available at:
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Chitkara v. New York Telephone Company, 45 Fed. Appx. 53 ( 2d
Cir. 2002). Available at: http://federal-circuits.vlex.com/vid/som-
nath-chitkara-nynex-bloomfield-18534015. . )
2014 (e 16 (2345 A
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John M. Bosnak, op. cit., p. La B 8
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\.u 5 e Jgal) ol Yusysu.muauss?s ) Gk ce
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A Balal) Cra A 5,88 g A 415 lﬂfs\Steffek 0 f;stss’ b )1?\ 10
od O 9% 0 9 o.\ Cra Al
John M. Bosnak Ji.l AALHJS‘ U-A A_MLJ\ DJM&L’
op. c1t p 633.
) ‘\_\SA\J-“ A.EL\.US\ u\f'\ﬁ‘i 08 Alas uka.n ol e 1alal Sliluda
ula.m\ Cmalaali ol A adag J\g.ﬁ.aﬂa\)awi J da giaall &l
msm«hugtas Aa gl "\d.uh.udtka.\.wu QMJL&Y\
u-l‘}n u-b ua.uu.ﬁb dalual) e A5G 5 jadl) o B85 11
“The prov1s10ns of this Directive should apply only to
mediation in cross-border disputes, but nothing should
prevent Member States from applying such provisions also to
internal mediation processes.” )
sl Bl

Gordon Blanke, ‘The Mediation Directive: What Will it Mean for

Us?> (2008) 74 (4) Arbitration [The International Journal of
Arbitration, Mediation and Dispute Management" (The Journal
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50 (e 1yl Jadis 3 Adals gl Adee o Wl g ¢ a5 5Y) alasy]
Clagiad A = ) 13zl OF 0S5 14 At 8 ) uae Ca]
A 3y el elac V) Jgalls A Al Lalil) (e iy a5 4 3l
slmel e Jso (A oty ikl ) ass i) Gkt (3ai oy
asaill o s laaly Bl ey 1ia g gVl alaiy) b
15, bl (0 sl 8 ansdi g 1 i s Al L Aslaciall ny il

of the Chartered Institute of Arbitrators) Published by Sweet &
Maxwell], pp. 441-442. )
bl

David Cornes, ‘Mediation Privilege and the EU Mediation
Directive: An Opportunity ’ (2008) 47 (4) Arbitration,p. 395 and
p. 404.

Peter Phillips, op. cit., p.2. ) OB 12

:UJ& 4,331:\5\ salal) all 13

"For the purposes of this Directive a cross-border dispute shall be
one in which at least one of the parties is domiciled or habitually
resident in a Member State other than that of any other party on
the date on which:
(a) the parties agree to use mediation after the dispute has

arisen;
(b) mediation is ordered by a court;
(c) an obligation to use mediation arises under national law; or
(d) for the purposes of Article S an invitation is made to the

parties...."
0B 14
Eva- Maria Henke, Confidentiality in the Model Law and the
European Mediation Directive (Germany: Druck und Bindung,
2009) p. 23.
24 oa -Gl gl 15
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aan sl G (3 LEY) n sl e 21 e 4 a5 dine e gain san

Ca Angld) o.\l..d\‘_,AA_\.b 2 puaial) 4 puadly ) 35 ) 130 w9 16
u,..u.n‘_,s.‘gu«_uwwmms l.al..«aﬁ‘u.b 5}&‘24.\:.343\
haa‘ P‘J &Aﬁ@&}ﬂﬂ\ﬁjﬁé&\ﬁ\
John M. Bosnak, op. cit., p. 633. o
s Ua.uu.\lbﬂtal.u.mwoﬂl.ﬂ\ 388l Lyl 5 ks 17
""The Directive should apply in civil and commercial matters.
However, it should not apply to rights and obligations on
which the parties are not free to decide themselves under the
relevant applicable law. Such rights and obligations are
particularly frequent in family law and employment law."
Ao il Cpa SV Balall (pe AL B 38N 18
hl.u.m Cra B yilad) DJN\ By 19
0B 20
Eva- Maria Henke, op. cit., p. 25. See also Michel Kallipetis,
‘The European Directive Scuppered’. Available at:
http://www.kallipetis.com/articles.html. under section 6.
B 21
The European Commission, ‘Proposal for a DIRECTIVE OF
THE EUROPEAN PARLIAMENT AND OF THE
COUNCIL on Certain Aspects of Mediation in Civil and
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salall 5 alall ala il e Lale Tads lgid ayddoall e
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o gl (e Aol 50l sclalisy)

il ga (e (3laidll Qﬁ})};\}\&__};)ﬁ\ Cre Aalod) 3alal) clbu
(s 23oql_,d\ sl Lad 5 a\.L.L.US\ e A\A_M\ uum\mw & a9
S ialan gl ol Y A il Aal e Jandl sliae 1 Sl e
d_a_; g_z.ua.u Q\ 24%5).;‘)!\ u\J_J:Y\ =) @)_;AM ;:1_.\4‘)!\_1 \AA.AA‘)!
swac A gl ) gag 5, B BUE Aol sl (e aali o 538 (3l (5 sina

Commercial Matters> COM (2004) 718 final, 2004/0251
(COD), p. 4. This document is available at: http:/eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2004:07
18:FIN:EN:PDF
2014 e 16 4545 A
John M. Bosnak, op. cit., p. 632. Lyl i g
Eva- Maria Henke, op. cit., p. 25. )h‘ 22
P Teaalod) 3alal) Cra uJJY‘ 588l Lalig 23
"Member States shall ensure that it is possible for the
parties, or for one of them with the explicit consent of the
others, to request that the content of a written agreement
resulting from mediation be made enforceable. The content
of such an agreement shall be made enforceable unless, in the
case in question, either the content of that agreement is
contrary to the law of the Member State where the request is
made or the law of that Member State does not provide for
its enforceability."
ALMY\UJS- d‘g.aaaﬂ.bﬂt\_ua.d\ ub-h‘}\dﬁm‘yu\ Jaa u—\u 24
uab_\c\ﬂ\_‘hu.uau.ﬂ usu‘imj....m 3Ldd) uud.hu_k‘- sy
ja.n <)Y (e il
Mark C Hilgard and Jan Wendler, op. cit., p. 195. See also Felix
Steffek, op. cit., p. 11.
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D8l aSa Gash e s AT Aaida Aol ) daSas Aol 5 JasDU
sl A3 gl (3Ll (335 Dy 3 jgia ol A8 g0 A5 Gayka G
A9 5Y) A s8all & 3L slae Y Jall o il 2" llall gy Cus
saa iy aiad il g lal cld cllalull e La ye sl aSladly
3 Clalay)

e Jsaanll 3Gl LY e el ) ) 5V 108 Caagy s
loa 13 54 ddalu sl dlee (e dailill 4 gl clalasl sy Jiba
sale 5. 9sY) AV Js0 8 il 8l clalll CaDIEAY Glld g Cpuan
ol e V) iyl A Adalidl oSlall Joall sda (puil o8 miad e
i Ll lld gl ol A1 alasinl (e dlianiall 4 gl Bl
> A ALl 5 4a 5l

Aalid (e 19 5,88 5 sliaal S an ) Jilas Balal) 034 (gaian 1
A gl
sda gl (ha ddliad) Balall cpa A5 584N 2
"The content of the agreement may be made enforceable by
a court or other competent authority in a judgment or
decision or in an authentic instrument in accordance with the
law of the Member State where the request is made."
sdaa il e Adladl Balal) e 430D 3,880 3
“Member States shall inform the Commission of the courts
or other authorities competent to receive requests in
accordance with paragraphs 1 and 2.”

B 4
Bettina Kootzl and Evelyn Zack, op. cit., p. 671.
Bl §

Peter Phillips, op. cit., p.2.
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Gl Adliz) Cilay 535 ) dala allia YIS s il (a1
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sdale dduay | silad) (8 alsal) Al allii e ;B ]
N. Andrews & R. Turner, ‘The System of Enforcement of Civil
Judgments in England’ in C.H. van Rhee and A. Uzelac,
Enforcement and Enforceability: Tradition and Reform
(Intersentia Publishers, UK, 2010) p. 127 et seq. B 2

Linklaters, Commercial Mediation: A Comparative Review,
2013.p. 43. Available at:
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Cross-Border Mediation (EU Directive) Regulations
e @il 52011 sibe 20 (A 28wl s J20 53052011
Civil Procedure Rules 4piaall el yaY) ael 8 40 78 ¢ 3l
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http://www.linklaters.com/Publications/Commercial-mediation-
comparative-review-2013/Pages/Index.aspx

2014 Gaa 16 A543 ﬁi
B 1

Jens M. Scherpe and Bevan Marten, ‘Mediation in England and
Wales: Regulation and Practice’ in Klaus J. Hopt and Felix
Steffek, Mediation: Principles and Regulation in Comparative
Perspective (Oxford: Oxford University Press, 2013) p. 37(;:-'
)

Linklaters, op. cit., p. 43.

B3
Penny Brooker, Mediation Law:Journey Through
Institutionalism to Juridification (London: Routledge, 2013)

p. 87.
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I " staying proceedings on the agreed termscI-l kY

JP R UL CONPUEN -V |

Rothwell v. Rothwell (2008)EWCA CIV 1600, p. 8.
Brooker, op. cit.,p. 87. 2 )
Brooker, op. cit.,p. 2 )
88.
s i)

A W

(references omitted)Brooker, op. cit. 88.
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Brooker, op. cit. 88 and Leigh Ellis, ‘Tomlin Order’(November
2013) available
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Brooker, op. cit. 89.
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Elena D’Alessandro, ‘Enforcing Agreements Resulting from
Mediation within theEuropean Judicial Area: A Comparative
Overview from an Italian Perspective (October 1, 2011). Available
at:  SSRN:  http://papers.ssrn.com/sol3/papers.cfm?abstract-
id=1950988 p. 21. . .
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Giuseppe De Palo and Lauren Keller, ‘Mediation in Italy:
Alternative Dispute Resolution for All’ inKlaus J. Hopt and Felix
Steffek, Mediation: Principles and Regulation in Comparative
Perspective (Oxford: Oxford University Press, 2013) p. 669 et seq.
) B 9,670 oa -Gl a2l 3

Elena D’Alessandro, op. cit. p. 6
B 4

Elena D’Alessandro, op. cit., p. 7.
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Elena D’Alessandro, op. cit. pp. 6-7.
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Elena D’Alessandro, op. cit. p. 7
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M. Chardon, ‘Enforcement in France: An Overview of
Legislation and Practice’ in C.H. van Rhee and A. Uzelac,
Enforcement and Enforceability: Tradition and Reform
(Intersentia Publishers, UK, 2010) p. 147 et seq. "
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Practical Experiences’ in Klaus J. Hopt and Felix Steffek,
Mediation: Principles and Regulation in Comparative
Perspective (Oxford: Oxford University Press, 2013) p. 458.
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“If the parties involved in a dispute reach a full or partial
agreement, the agreement upon request of the parties shall
be reduced to writing and approved by the parties and their
attorneys, if any. If reduced to writing and signed by the
parties, the agreement may be presented to the court by any
party or their attorneys, if any, as a stipulation and, if
approved by the court, shall be enforceable as an order of the
court.”

Section 13-22-308. Settlement of disputes, of Part 3 of
Colorado Dispute Resolution Act. Available at:
http://coma.com/colorado-arbitration-dispute-resolution-
statutes
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Edna Sussman, ‘The New York Convention Through a
Mediation Prism’ (Summer 2009) 15(4) Dispute Resolution
Magazine, p.11. [hereinafter Sussman: The New York
Convention and Mediation].
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Edna Sussman, ‘Developing an Effective Med-Arb/Arb-Med
Process’ (Spring 2009) 2(1) New York Dispute Resolution

Lawyer, p. 71.
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Newmark and Hill, 0p cit., p . :J;EJ\ 1
domestic, arbitration Al gl ansadil) Ao g8 mllad Ao i gl o2 2

(G 5l dda i) gy 1= MJ.H.\"H]S a.: 10\3_\93 rules
"Settlement through Conciliation
3  Article 18 (3) provides:
“If the conciliation succeeds in settling the dispute, the
conciliator shall bedeemed to be the arbitrator appointed
under the agreement of the parties; and the result of the
conciliation shall be treated in the same manner as such an
award given and rendered upon settlement by compromise
under the provisions of Article 53, and shall have the same
effect as an award."
ﬂ\@)[&ﬁ\@.ﬁﬂ\u«d& JA‘;.‘G‘\AL\A&USMDJAJ
http: //www kcab.or.kr/jsp/kcab_eng/law/law_03 ex,jsp
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“In case of settlement, the parties may, subject to the consent of
the Mediator, agree to appoint the Mediator as an Arbitrator and
request him/her to confirm the settlement agreement in an
arbitral award.”
aJLmuﬂ@LdeLuﬂ\d.@ué-ﬁyu_b‘\AUAJ&\ﬂ$ PRV
1o 948 S
http://www.sccinstitute.com/filearchive/4/46582/SCC%?20-
%20Mediation%20Rules%20-
%20English%20(Clean%20Updated %2011-29).pdf
2014 eba 16 4300 AT
Newmark and Hill, op. cit., p. 81. B 2
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Title 9.3. Arbitration and Conciliation of International
Commercial Disputes, § 1297.401 states: “If the conciliation
succeeds in settling the dispute, and the result of the conciliation is
reduced to writing and signed by the conciliator or conciliators
and the parties or their representatives, the written agreement
shall be treated as an arbitral award rendered by an arbitral
tribunal duly constituted in and pursuant to the laws of this state,
and shall have the same force and effect as a final award in

arbitration.” ; . .
1A @ gall o dalia 5l 138 3o 6B
http://www .leginfo.ca.gov/cgi-bin/calawquery?codesection=ccp
2014 (aote 16 (A 803 LA
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"In this Part an “arbitration agreement” means an
agreement to submit to arbitration present or future disputes
(whether they are contractual or not)."
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Newmark and Hill, op. cit., p. 83.
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Newmark and Hill, op. cit., p. 85. QAU 1
Sussman: The Final Step, op. cit., p. 19. & 2
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http://www.uncitral.org/pdf/arabic/texts/arbitration/NY-
conv/1958NY Convention_A.pdf
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Brette L. Steele, op. cit., p.1392 et seq.
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Brette L. Steele, op. cit., p.1392 and p. 1397.
“agreed award” or “award on " = i La o) B LAY jady 3
xall i ) 69380 "agreed terms” and “consent award”
2 0B Jualdil) (e 3y jally Cadl 18 B
Brette L. Steele, op. cit., p. 1391 (footnote 21) and p. 1397.
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http://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/07-
86998 Ebook.pdf
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http://www.uncitral.org/uncitral/ar/uncitral_texts/arbitratio
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“If, during arbitral proceedings, the parties settle the dispute,
the arbitral tribunal shall terminate the proceedings and, if
requested by the parties and not objected to by the arbitral
tribunal, record the settlement in the form of an arbitral
award on agreed terms”
uLLaSA.U.\SaY\ Al 30 salal) (e AN 5 38Y Laly 3
“...such an award has the same status and effect as any other
award on the merits of the case.’
s pall 5}4.4.“ assail) UJ.MUA41 BaLall ¢ uJ\ LAY jaadg
g1 g MM e @.‘SASM KA BN EQ EP AT d‘-“ 13 agh
c_\A.iu_\S\e.\SLJ\M aLA\MM‘bJJ.u&.\l.\A\L\ShAQ\LA@JUIS
WJMM\LJJ&;M\J\J&JM‘J\UN\ OAAL,ALQJG
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Art. 21 (4) sets out that:
“The sole arbitrator or the arbitral tribunal shall, at the
commencement of the procedure, try to conciliate the parties,
applying, to the extent possible, Article 28 of this law.”

i) g sall e A salay) Al Aalia (5 138 a guai g
http://cbar.org.br/site/eng/brazilian-legislation/law-9-307-96-
english/ . .

2014 Guke 16 (2545 LA
;ulﬁ dalal) ol (aliy 2
Article 28 provides:
“If the parties settle during the course of arbitral
proceedings, the arbitrator or arbitral tribunal may, at the
parties’ request, render an arbitral award declaring such
fact, containing the requirements provided for in Article 26
of this law.”
Cma 2 jally 1995 aalions 1 (-8 3l Joa (o38N A0 JA0 3
aaly laglaal)
http://www.wipo.int/wipolex/en/details.jsp?id=6598
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Article 51 provides:

“The arbitration tribunal may carry out conciliation prior to

giving an arbitration award. The arbitration tribunal shall

conduct conciliation if both parties voluntarily seek
conciliation. If conciliation is unsuccessful, an arbitration

award shall be made promptly. If conciliation leads to a

settlement agreement, the arbitration tribunal shall make a

written conciliation statement or make an arbitration award

in accordance with the result of the settlement agreement. A

written conciliation statement and an arbitration award shall

have equal legal effect.”
) @disall e Aabia ¢ gl 13gd &y salady) Al
http://www.wipo.int/wipolex/en/text.jsp?file_id=182634 ;
2014 ala 16 (2845 A
1Y) adl) e Balall YT WPRreTy)

1) If all parties consent in writing, and for so long as no party
withdraws the party’s consent in writing, an arbitrator may
act as a mediator after the arbitral proceedings have
commenced .

2) If an arbitrator acts as a mediator, the arbitral proceedings
must be stayed to facilitate the conduct of the mediation
proceedings .

3) An arbitrator who is acting as a mediator

a) may communicate with the parties collectively or separately;
and
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b) must treat the information obtained by the arbitrator from a
party as confidential, unless otherwise agreed by that party
or unless subsection (4) applies .If4)

a) confidential information is obtained by an arbitrator from a
party during the mediation proceedings conducted by the
arbitrator as a mediator; and

b) those mediation proceedings terminate without reaching a
settlement acceptable to the parties, the arbitrator must,
before resuming the arbitral proceedings, disclose to all other
parties as much of that information as the arbitrator
considers is material to the arbitral proceedings .

5) No objection may be made against the conduct of the arbitral
proceedings by an arbitrator solely on the ground that the
arbitrator had acted previously as a mediator in accordance
with this section..
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1. “ When it appears to the conciliator that there exist elements
of a settlement which may be acceptable to the parties, he
shall formulate the terms of a possible settlement and submit
them to the parties for their observations. After receiving the
observations of the parties, the conciliator may reformulate
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the terms of a possible settlement in the light of such
observations. =
=2. If the parties reach agreement on a settlement of the dispute,
they may draw up and sign a written settlement agreement.
If requested by the parties, the conciliator may draw up, or
assist the parties in drawing up, the settlement agreement.
3.  When the parties sign the settlement agreement, it shall be,
final and binding on the parties and persons claiming under
them respectively.
4. The conciliator shall authenticate the settlement agreement
and furnish a copy thereof to each of the parties.”
- Status and Effect of 43l (L& 10l g auda g Ol gie Cuadiyg
1Y) Ao 74 33kl yad s s "Settlement Agreement
“The settlement agreement shall have the same status and effect
as if it is an arbitral award on agreed terms on the substance of
the dispute rendered by an arbitral tribunal under section 30.”
Vilalta, Aura, op. cit. p. 18. A1
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