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Article 228 of Versailles Treaty states that "The German Government recognizes the right )
of the Allied and Associates Powers to bring before military tribunals persons accused of
having committed acts in violation of the laws and customs of war. Such persons shall, if
found guilty, be sentenced to punishments laid down by the law. This prosecution will apply
notwithstanding any proceedings or prosecution before a tribunal in Germany or in the
territory of her allies. The German Government shall hand over to the Allied and Associated
Powers. or to such one of them as shall be requested, all persons accused of having committed
an act in violation of the laws and customs of war, who are specified either by name or by the
rank, office or employment which they held under the German authorities.
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Matthew Lippman, note 57 at 163.
- Becker J. " les proces de leipzig, in les proces de nuremberg et tokyo" complexe, 1996. R
- M. Cherif Bassiouni, "World War 1: 'The War to End All Wars' and the Birth of a
Handicapped International Criminal Justice System”, 30 Denver Journal of International Law
and Policy (Summer — 2002), 281.
Tbid. at 282. 9

Gary D. Solis, "Obedience of Orders and the Law of War: Judicial Application in "
American Forums”, in 15 American University International Law Review (1999), at 498-499.
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See: Gary Solis, ibid. at 499-500; M. Bassiouni, ibid. at 283; Matthew Lippman, 9
"Conundrums of Armed Conflict: Criminal Defense to Violation of the Humanitarian Law of
War", in 15 Dickinson Journal of International Law (Fall — 1996), at 8.

Judgments of the Supreme Court of Leipzig at 4 June 1921, in 16 American Journal of )
International Law (1922), at 706-708.

a0



@ Biady ey OleliTiul 2 g Ll 4 Sasall il giall g,s\s'a,. £V 3l aaliad
Y 3aa gy all gl Lase Joaay J W1 el 1 g mall Lflaa Lagia
Jiniunall o 40f Ly Al 5 LS Al 030 (43 oy ol e pa g edgl] paal
LY Al 8 LY gblagianl O g0 Aal8 Lol )3l (e g o s o Lpuall 03 8
p R n g el S 13) (Badd GG sUTLYL Glat Lad Ll sy (yifiudon 3y S
A PSS ) Cpanday Gt M sl O alag Ga gy sall 138 OISy Gty 0 e al iy

ANCH EURP E IV Vvt

553 o S AaSaall 55 LS ddpualll 03 & Juasy ol Gl (el (e g1
L ghaa IS Giaadl o g gill 130 aladiud ¢ e dilaiall y ALY A Sall L3 jaual 3
Y b g Al Lihuadl aua 4l (1 oY) ) iy OAS (g5 pgilall (18 o3 (a9 JSU

LM g piall QEEYY Jladl e Jad g Ll g (I 50t (0 g s

(Llandovery Castle) s s dall 4,58 .
Lial S Ay ¢ g_yab g Aadl Lilday yall Al o 3 Aiall 34 ilaal a3y
e o 2l Y1 Al la ) e ol L i a3 08 e jate did S Jaaiil
034 38 (o) 5ol Lan £ i ceala J gl o 33l 32y (U-Boat-86) dilall sl 2
3 graall adh agie Y §Udiul T3 8 YOA aasse Al Liiudl o3 alla (s ey Adsiadl)
Oe Aaall JATJSAIHE 5 H 8 Jelsl L) 32 Ji8 A0 Slal <l 48
R i 0 108l 58 ol Al o i s e S 31081 e
Ll )8 () 4 o TSl ) 5 ol i A1 3 g Y5

Ibid. see also: Leslie.C. Green, note 2 at 263-268. h
Qs iy Lacdll ol i (g Sall el 3a S 13 il o AW 3y jSuamll iy gimlh (938 (e £V Bolall i
113} oty 58 ity Ul (g3 a gy el OF VF Lgmaals Al penall o W Jasecall Jaady cnzdy ginld

oA el el 5des
il ) Liae 5 4y S Tag e ASS ) 4 dealy Jamy Bl oY daiza ol G play IS "
Judgments of the Supreme Court of Leipzig, note 75. ™M

'\



gt Al gill 3 Lad Lagd gy Jady (e IS LaSlaa cudl s ual A i 4igaly
Cpalill Al & 53 Basliuey Lld

5 (e Lagdll Sy gl el S (laskay LIS Lagils AaSlaall ol i (lagiall (5l
Y el B S e e B a1 (sS I My cadall 18 e ) AaSadll of
O58 (e £V B il Liia daaia (AS g 401 s A g puadll G Gegiall (giny
G (o3 Aaaddly Adlaiall Lall el g¥1 3565 IS 13) 43l ¢ AalY1 2y Suuall Sy gial
0in g Y giua ey ¥ 138 jual 3 e hadiall (8 Lo Clas 45 8 dillia
iy el Of alay S 13} lall A a3 2y a9y sall (4 Lgensd Bkl il lisha A2
.M“;“géw‘uhéﬁ‘k‘i“f‘h{‘éJS‘“J‘Jig;Q'OJm‘SJ.‘M
2o e s pia (e Siadl Lagielnindl pdag geaalll (regiall (98 gellaa (e 4 Sl
13) Loy 5.9 Wyl Jae Y Al o3 Bin (o dp Ui g2 Vs & iy Lagel) _laal
Ly ol il 5 ¢ 3l Calia Al e SS9 38 JSD (g yma a1 138 Ja g
e 5 e pras Lpalle Ly jeal ciYLall a3 Bl O o e M (flo 5 Cnagiall s B
Cpalue e paladl J8 il Lgiadaaly oo alloda (8 daa 5 GVl 8
it S Al ) a3 3 Ay Cppagiall Ganial g (19S5 O crimg al g Bladll ol 8
OF g LI Dady 4l Lagil Lay g ¢ el V1 038 2 Lind 3 0 Aladl 020 (8 Lagale

M ay

-

Judgments of the Supreme Court of Leipzig at 16 July 1921, in 16 American Journal of on
International Law (1922), at 721-723)
aiat Lyw Ukl le\J\lgLLQéﬂlgcd:;nsaijua@j;uu.pLﬂ__&; aSall a3 a3 cpagial XS ol S5,
VIV AN (o o gy ke gua ga CaaSn 3 B dpuzill o3 G ool e u5a8 2y gialt
See also: - Gary Solis, note 73 at 500-501; Ilias Bantekas, 'Defences in International Criminal
Law'. in The Permanent International Criminal Court —Legal and Policy Issues, (Dominic
McGoldrick et al eds.), Hart Publishing: Oxford, Portland (2004), at 270; Leslie Green, note 2
at 269-273; M. Bassiouni, note 71 at 284; Matthew Lippman, note 74 at 9; Matthew Lippmar,
note 57 at 168-169; and Natalia Restivo, note 53 at 3.
- Geneviere Dufour " la defense d ordres superieurs existe-t-elle vraiment?" revue
internatonale de la croix-rouge n 840,2000,P969-992.
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In the words of the Court "Such an order, if it were issued, would not have been contrary S
to international law principles, for the protection afforded by the regulations for land warfare,
does not extend to such wounded who take up arms again and renew the fight. Such men
have by so doing forfeited the claim for mercy granted to them by the laws of warfare. On the
other hand, an order of the nature maintained by the accused would have had absolutely no
justification”.
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See: Leslie .C. Green, "Superior Orders and Command Responsibility”, in 175 Military Law
Review (March — 2003), at 324-325, Matthew Lippman, note 74 at 10-11; and Matthew
Lippman, note 54 at 167-168.

vaa,



(A ga s | gl agialS gl agila S Laal gy s 1yl L g2 o Gy ol
L8 yaal) a3 pgisflae iy Y

O oo 4da P83 5 iy g3y 191 £ alal € a5 Sl oy gl
el a3 3 Juadl) o3a S35 O Jla 8 . agliflae a3 () daliadll cul gall o1 jal
Sl ¥ 038 g sauay Al BAElly ag3 I ) pgle sSn g Gar gl o el sl Sl
oy sl Ml&u\ﬁ‘a@.ﬂa‘o&’ ceqiuuslnidai\]\oh S5 5 cpdll
'(A\)"H-‘dg

g5 Oy el G gl elgi s 0343 S La L i i gl 120 (1 SIS
RV s ail o 2a3 Y ol (0 gps Aualill ae ) all dilie o (59 53y ol
A i 13" Al gy el o Uled 3 ik T S (el (0 oS3 )
Jiae Yy e (rasna O ming ¥ pgild cagie pSa (a als cllillie daluadll il gl
Lol Y1 N aly 0 a1 e dla 6 le YD galiian g < gall U (o pgilanal
gveggxuj,gm&numaa,ijgmw‘ < gl ol al Gilss ) s,
e 02aS [3IN (6T G p AW Lflae GLSAYL G 136 5 o5l ghanall adsan g b 2ol

O g2l U8 g0 pt il die

£t 9i CilaSlane (L4
oAl g saal claSladll e e 5 S S AU Lkl e eliladl jlalit any
o Gl ol (e s S AaSlaay Glaly S laSladl e ST 8 sl o
Cro >AYI g 5l Ll 1940 olal (il LAY Uiy W 333 o5 3 § a5 AsSina
W S} a3 Ay S oSlaa (B el y Y1 G pall e sy (Blay (oS CiaSlaal
o5 O 4l g0l LSl () gagriall 3153 e plilall gal (a3 g3 S Aalas gy

Matthew Lippman, ibid at 5. *)
Ibid. )
Lasa Oppenheim, International Law, Vol. 2 (3 rd ed.), 1921, at 242. *9

foo



Ve ad,y ol Uik Jgadl oda (e g Lo lapat 3 aal Y1 (B agule sl
el el 31 Ao Ul adall ae Lgs Jaladl 3 Al 40800

£ taass lisal G Lydad) jal g9 -

AL L g y cAnad Y1 Al g 588 &y y g laSlaa L 8l 31 (gaball S 1Y)
Faaa y (90 il Ailiall Al g panall 201 8 11y < Doluny g Bk g puaay Aalaiall
oy e b (9 il die Al o il sel g e gl O 6 20 B sans
o salaall e Limyl 2a) Sl Lol dibanaay Lilall ol Y deUaly Jial adally Slase Y
ALt 2 e i I pall o gl x_\,ﬂd;sd,i o ad g SlaSlaall 238 L¢3

3 ) LY M e JS (g V07T S (g3l il jaTie (B Jaadl N il
e e 28 A0S g L jhy (Baadl (gl gl JasYl g Uiy 53 g Baaiall

il o) U5 ey LS o8 Capgiall s ) e 7 o e 59 AaSnn e 0 £ 35l s )
M diall CagisS gl Ay peaald (o peieY 43 S5y 153 015y O b g e gSal pludl i (e
A5 5458 o e Ay i 0 (S ¥ ool B 3 5% m Y g ASne U5 s iy )
Al Ll Loy 53 g 500 Uil Lgmaloai) (i 30 gl 03 5 a3 134 oA galt Sl ke oyl
el oy gl e Loy ia g0 LS el i) e Sl e y il s gt gl 0380 Y ol e el
g i O dad S 3 5l Al 1S5 50 A ) Llaay y gl SIS Cand g 30 ) LSSy ol (3 e
23T g go ) 58 015
(Trials of German Major War Criminals (1946), at 41).
Ul Lol oty _ple duasia 3 ji¥1 Lo dim g sl gl ) A () f sim 5 LaSnn 5 o 35
Sy a3y Y latall 5 G A gy i AN Sl Al 3 i g s leisnit A
(Trials of German Major War Criminals (1946), at 40).
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- Proces de grands criminales de guerre devant le tribunal militaire internationale,
nuremberg, 14 november-1er october1946, tome I, jugement, P235- 236.
- Pierre-Henri, in Reve de droit international et de sciences diplomatiges et politiques,Octobre
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Matthew Lippman, note 54 at 51.
In the words of the Court that "there is nothing in mitigation. Participation in such crimes N
as these has never been required of any soldier and he can not now shield himself behind a
mythical requirement of soldierly obedience at all costs as his excuse for commission of these
crimes". :

sl e Yl e oSa daga ol S
For more details on this case, see: Lara Leibman, "From Nuremberg to Bosnia: Consistent
Application of International Law", in 42 Cleveland State Law Review (1994), at 718;
Matthew Lippman, note 57 at 183; and William A. Schabas, "Sentencing by International
Tribunals: A Human Rights Approach”, in 7 Duke Journal of Comparative and International
Law (Spring — 1997), at 487.
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The Court stated, inter alia, that "the fact that the law of war been violated pursuant to an "
order of a superior authority ... does not constitute a defence in the trial of an accused
individuals, unless he did not know and could not reasonably have been expected to know that
the act required by the order was unlawful”.
See: Mark S. Martins, "War Crimes During Operations Other Than War: Military Doctrine
and Law Fifty Years after Nuremberg and Beyond”, in 149 Military Law Review (Summer
1995), at 155; and Matthew Lippman, note 57 at 183-184.
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The Court for the Far East stated that "with the forgoing opinions of the Nuremberg ©**
Tribunal and the reasoning to which they are reached this Tribunal is in a2 complete accord. In
view of the fact that in all material respects the charters of the Tribunal and the Nuremberg
Tribunal are identical, this Tribunal prefers to express its unqualified adherence to the
relevant opinions of the Nuremberg Tribunal rather than by reasoning the matters now in
somewhat different language to open the door to controversy by way of conflicting
interpretations of the two statements of opinions”. (Judgments of the International Military
Tribunal for Far East, Part A, Ch 11). Leslie Green, note 2 at 279. .

- Statut de tribunal militaire intermationale de | extreme- orient, reproduit en francais dans
S.Glaser, droit international penal conventionnel,vol I, Bruxelles, 1970, P225-230. -
Control Council Law No. 10, Reprinted in VI Trials of War Criminals Before the ()
Nuremberg Military Tribunals Under Control Council Law No. 10, XVII (1952), art. 4(b).
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(United States v. Otto. Ohlendorf et al., in 4 Trials of War Criminals Before Nuremberg
- Military Tribunals Under Control Council Law No. 10 (1950), at 470-470 (Einsatzgruppen
Judgment).
See: Andreas Zimmermann, 'Superior Order, in The Rome Statute of the International
Criminal Court: A Commentary, Vol. 1 (Antonio Cassese et al. eds.), Oxford University
Press: Oxford and New York (2002), at 964; Mathew Lippman, note 74 at 20-24; Matthew
Lippman, note 57 at 188-192; and William Schabas, note 92 at 486-487.
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See: Andreas Zimmermann, ibid. at 963; Mathew Lippman, note 74 at 24-28; Matthew
Lippman, note 57 at 194-195; and William Schabas, note 92 at 488. :
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The Court Stated that "The legality of such use was by no means clear. The use of 4
prisoners of war in the construction of fortification is a charge directed against the field
commanders on trial here. This Tribunal is of the opinion that in view of the uncertainty of
international law as to this matter, orders providing of such use from superior authority, not
involving the use of prisoners of war in dangerous areas, were not criminal upon their face,
but a matter which a field commander had the right to assume were properly determined by
the legal authority upon higher levels”. (United States v. Withem von Leeb, XI Trialsof War
Criminals Before Nuremberg Military Tribunals Under Control Council Law No. 10 (1950),
at 560-568 (High Command Judgment).
See: Andreas Zimmermann, ibid at 963; Mark J. Osiel, "Obeying Orders: Atrocity, Military
Discipline, and the Law of War", in 86 California Law Review (October — 1998), at 970;
Mathew Lippman, ibid. at 28-36; Matthew Lippman, ibid. at 197-202; Paola Gaeta, note 53 at
187.and William Schabas, ibid. at 488.
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Matthew Lippman, note 57 at 175.

Mark Osiel, note 98 at 97.

- Paola Gaeta, note 53 at 179.

-J.J. Hans, principes generaux des droit penal beleg, ed 1879,n 612.
- J.verhaegens " | ordre illegal et son executant devant les juridictions penales” journal des
tribunaux,Bruxelles, 1986,P449 a 454.
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Article 7 (4) of the Statute of International Criminal Tribunal for the Former Yugoslavia ¢
states that "The fact that an accused person acted pursuant to an order of a Government or ofa
superior shall not relieve him of criminal responsibility, but may be considered in mitigation
of punishment if the international Tribunal determines that justice so requires".
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(Prosecution v. Erdemovic, Case N. IT-96-22-This, Sentencing Judgment, 5 March 1998).
For more discussion on this case, see: Matthew Lippman, note 57 at 233; Theoder Meron,
ibid.; Valerie Epps, "The Soldiers' Obligation to Die When Ordered to Shoot Civilians or
Face Death Himself", 37 New England Law Review (Summer — 2003), at 991-992; and
William Schabas, note 92 at 400.

Article 6 (4) of the Statute of Interational Criminal Tribunal for Rwanda states that ©'*)
"The fact that an accused person acted pursuant to an order of 2 Government or of a superior
shall not relieve him or her of criminal responsibility, but may be considered in mitigation of
punishment if the International Tribunal for Rwanda determines that justice so requires”.
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"1- The fact that a crime within the jurisdiction of the court has been committed by x person
pursuant to an order of a Government or of a superior, whether military or civilian, shall not
relieve that person of criminal responsibility unless:

a- the person was under a legal obligation to obey orders of Government or the superior in
question;
b- the person did not know that the order was unlawful; and
c- the order was not manifestly unlawful.
2- for the purposes of this article, orders to commit genocide or crimes agamst humamty are
manifestly unlawful”.
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