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Openheim- The Science of Intermational Law, American Journal (1)
of International Law, 1908, p. 326.

“maintain that no private law Ji . il — r:l;ui I R PR L
is possible for the regulation of the intercourse of the Sovereign States and
that therefore all so-called international law is not law but only a part of nature.”
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The Islamic law of nations, as part of the Shari ‘4, may be regarded as an effort
to rationalize the relations of a society with the outside world in which chaos and
connflict predominated. The aspiration was order. In the same way that natural
law was regarded as the ideal legal order consisting of the general maxim of right
and justice, so was Islamic law looked upon as the ideal system designated by God,
the author of Nature, for the Muslims. Man cannot make law, for the Shari €3,
as a divine law, tolerates no other law than its own. Just as natural law exists in
nature, to be discovered by reason, so the Shari’a as an Islamic natural law, was
revealed to, or “discovered’’ by, the Prophet Mohamad. In the basis of Muham-
mad’s revelations and Traditions the law was later developped by the jurist theo-
logious who made use of analogy and consensus for the interpretation and elabo-
ration, if not for the “discovery’’, of devirative laws. In theory the source of law
is Allah, the head of the Islamic State, who alone is the fountain of right and justice.
Man can only obey, and in his attempt to consummate his obedience to law he
realizes his religious ideal. Divine law is infallible. It includes dogma as well as
social and political rules, for in the Islamic State, the religious and the political are

not separate aspects of life. Law has the character of a religious obligation, at the
same time it constitutes a political sanction of religion.

The divine law, it is held, existed in a complete heavenly book which was re-
vealed piecemeal to the Prophet Muhammad. But his flow of divine legislation
was not possible after Muhammad’s death, since the caliphs ever not entitled to
communicate with the divine legislater. The need for further legislation, however,
was pressing as the Islamic State was rapidly expanding and new situations necee-
sarily arose. New sources of law had to be used, if the State was to continue its
relations with the outside world. The Musulim juristheologians undertook the
matter and developped the so-called figh or muslim jurisprudence. The doctors
of figh did not, in theory, make new law, they only developped a system which ena-
bled them to deduce derivative laws from the Qur’an, the sunna, and such other
sources as analogy and consensus which were accepted by the various schools of
law. In the early conduct of the Islamic State opinions of the caliphs as well as
their practices ever often allowed as rules of international law, but such rules were
regarded valid as law only after they were sanctioned by tradition, analogy or con-
sensus, =
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= Analized in terms of the modern law of nations, the sources of the Isiamic law
of nations conform to the categories defined by modern jurists and the statute of

International Court of Justics, namely agreement, custom, reason, and authority

The Qur’an represents the authoritative source of law, the sunna is equivalent to
custom, rules expressed in treaties with non muslims fall in the category of agree-

ment, and the opinions of the caliphs and jurists, based on legal deduction and
analogy, may be regarded as reason. Such opinions, fatwas, or decisions had great

influence in the development of the law.

Yyt



gl Gl g 2l ey OF 45 AoV 4l oleldt s e
d@lhcqﬁc(\)&@l&u&ﬁhj@y,&
B3,k 0yl Ly O ST e S eyl e 05 0]
LG e il as 305y 312U 1l 3l

Yyl O Lo f WY U Il g Y il s OF sl
Tyae Lo gy ls @ g0 Lo 01 83151 3l 0 0 901 0L S5 4
Byl 3150 o O Sl Gl age 2l J el ¢ Dl deldl
oS & pll o\l y (D LU e JST e Lalt 531 1 O LG s Waas
T sy ol 0 1 0T 1S5 Tagy L alds” 0 501 el 5 G o
islodl o5 last aalyl o ptan il 05 deldt § las¥l 5 r
B3V Gl e pay Al el 5 g g dry Jall O 5 SUISS
e da W5 131 dls Yy L s,V &l 0 S pdll GeliaeY Ze Ll
0S5 oS 401 B, Calill ey sl Gl il 0] s S
cad sl Y IV e g 45T Lade

Yvoun Gouet : La coutume en droit constitutionel interne et en Droit (V)
constitutionel international, 1932, p. 41.
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La coutume internationale... n’a pu se produire car il n’y a ni faite repétée
depuis un temps immemorial, ni conscience juridique commune.

R. Capitant au Conference Stage des Avocats au Conseil d’Etat.
Gazette du palais 20—21 févriér 1950. 5 2l ,

Charles Rousseau — Droit International Public, 1953, p. 64, 65. 1)
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En ce cas, les simples abstentions ne nous paraissent pas pro -
batoires des actes positifs seraient necessaires - pour fonder la
coutume(") , ‘
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If each of their proceedings be considered separately, the ratification subseque-
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=their equality and independence, leaving it open only to the charge of a want of

courtsey in manner. It stands as an example of political action, not be condemned
if just. But when such proceedings are habitual they present another character.
They then carry the connotation of right which by virtue of human nature accretes
to settled custom, and the aquiescenes of the smaller powers in them loses the last
semblance of independent ratification’’
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“Le gouvernement de la Colombie doit prouver, que la régle dont il se prévaut
est conforme & un usage constant et uniforme pratiqué par les Etats en question et
que cet usage traduit un droit appartenant a I’Etat octoyenant a I’asile et un devoir
incombant a I’Etat territorial...

Cette coutume ne pourrait pas étre opposée au Péru qui loin d’y avoir adhéré
par son attitude 1’a au contraire répudié’’.
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«“C’est seulement si I’abstention était motivée par la conscience d’un devoir
de s’abstenir que 1’on pourrait parter de coutume internationale™,
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Ross — Le probléme des sources de droit & la lumiére d’une théorie réaliste
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“ Comme les lois de chaque Etat se rapportent 4 son avan -
tage particulier, Le consentement de tous les Etats, ou du moins du
plus grand nombre a pu produire entre eux certaines lois communes.
El il parait qu’effectivement, on a etabli de telles lois qui tendraient
a l'utilit¢ non de chaque corps en particulier, mais du vaste
assemblage de tous ces corps. C’est ce qu’on appelle (Droit des
gens ) lorsqu’on le distingue du Droit Naturel *’.
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«Pour prouver I’existence du Droit de la Nature, je me suis servi des passages
des philosophes, historiens, poétes, orateurs. Non qu’il faille s’y fier aveuglement,
car ils s’accommodent pour I’ordinaire aux préjugés de leur secte, 3 a lature de
leur sujet et 4 j’intérét de leur cause, mais c’est que quand plusieurs personnes, en
divers termes et en divers lieux contiennent une méme chose comme certaine, cela
doit étre rapporté a une cause générale. Or, dans les questions dont il s’agit, cette
cause ne peut étre que 1’une ou I’autre de ces deux : ou une juste conséquence tirée
des principes de le nature, ou un consentement universel. La premiére nous decou-
vre le Droit Naturel et 1’autre le Droit des gens. Pour distingner ces deux sortes
de Droit commun, il faut considerer non les termes mémes dont les auteurs se ser-
vent pour les designer, mais la qualité du sujet dont il est question. Car si un maxi-
me qui ne peut étre deduite des principes certains par de juste cause que ces, se trou-
ve néammoins observée partout, on a lieu d’en inférer, qu’elle doit son origine a
une volonté arbitaire’’,
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“Les populations et les belligerants restent sous la sauvegarde et
sous I’empire des principes du droit des gens tels qu’ils resultent des
usages €tablies entre nations civilisées, des lois de L’humanité et des
exigences de la conscience puplique’’.
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