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Abstract

It 1s a common misjudgment to think that the concept of Living
Constitution does not actually exist or apply to reality. In contrast,
the significant importance and vivid existence of Living
Constitution have always been demonstrated over and over again.
For instance, Thomas Jefferson, one of the Founding Fathers
who served as the third president of the United States of America,
has famously said:

"The earth belongs to the living; and one generation has no more
right to bind another to its laws and judgments, than one
independent nation has the right to command another".

On this basis, the Supreme Court of the United States (SCOTUS)
introduced the concept of "Living Constitution"; a step which has
then been followed by several political institutions and parties in
Italy. In other words, it was an attempt to address and interpret any
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aspects of distortion or misrepresentation in the Written
Constitution (i.e. Codified Constitution). Consequently, a state of
controversy has always surrounded this issue; as several opponent
political schools have rejected the implementation of Living
Constitution, in favor of supporting authenticity and preserving
what they have called the "Inherited Legacy" of the Founding
Fathers.

In light of the above, this current paper will address the
relationship between the Sanctity of Written Word and the Living
Constitution, 1.e. the actual limits of creative efforts and
evolutionary interpretation for constitutional texts. That is to say,
this paper will display some examples for judicial applications in
the United States of America, as well as some legislative
developments in Italy, all of which have jointly contributed to the
formation of Living Constitution. In addition, this paper will also
discuss the contemporary coexistence of Living Constitution with
the Written Constitution; and that is by avoiding Constitutional
Idolatry, and by adopting the principle of the National
Constitution's Globalism rather than Isolationism.

Keywords

Living Constitution - Constitutional Idolatry - Principle of
Common Ground - Judicial Precedents - Evolutionary Diligence -
Constitutional Text's Globalism and Isolationism
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! Stephen Ross, Helen Irving, Heinz Klug, Comparative Constitutional Law,
op.cit. p. 30.

2 Stephen Ross, op, cit., p. 13.
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reasonable interpretation of the legislation that is consistent with international
law over any alternative

interpretation that is inconsistent with international law.).
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constitutionnalisme américain. Au-dela de la constitution des origines et de la
constitution vivante, Paris, Dalloz, 2016, p.478.
Voir aussi: J. BALKIN, Constitutional Interpretation and Change in the
United States : The Official and the Unofficial, Jus politicum 19- Janvier
2018, N 4, Constitutionnalisme global
https://juspoliticum.com/article/Constitutional-Interpretation-and-Change-in-
the-United-States-The-Official-and-the-Unofficial-1088.html
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2 D.STRAUSS, The Living Constitution, Oxford, New York, 2010, p. 98.
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' A WINKLER, " A Revolution Too Soon: Woman Suffragists and the
"Living Constitution", New York University Law Review, Volume 76, n° 5,
November 2001, p. 50.

A il Bl s Jlie (A Gy el gl 5 2
M. POLIDORI, La Notion de constitution vivante sous |’angle du
constitutionalisme italien contemporain, Civitas Europa, 2014,1, n 32.p. 214. (
La notion de Constitution vivante peut se définir comme 1’existence, a coté
de la Constitution écrite, d’une autre Constitution, particulie¢rement muable et
formée de la somme des différentes pratiques constitutionnelles dans 1’Etat.
Elle correspond alors a la Constitution telle qu’elle est appliquée par le
pouvoir politique. Il faut, dés lors, bien garder a I’esprit qu’elle ne revét pas
qu'une seule application. Pour ce faire, il faut admettre que le systéme
institutionnel peut s’¢loigner du modéele originaire prévu par le pouvoir
constituant) .
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! D. STRAUSS, op,cit., p. 2. (So, it seems inevitable that the Constitution
will change, too. This is a good thing, because an unchanging constitution
would fit our society very badly. Either it would be ignored or, worse, it
would be a hindrance, a relic that would keep us from making progress and
grevent our society from working in the way it should.).
J. BALKIN, Le Constitutionnalisme américain. Au-dela de la Constitution
des origines et de la Constitution vivante,
10 i LSl 5 2011 ale Sy el (& jaa U1 D016 ale @ jia Ly il daa il o2
(Living Originalisme)
4y siwal) LAY 5 (5 ) siwall LA 8 Gaadio s o)l e 5 23 5ulS dxada 6 30LY Calgall
oA 138 S adde i g3 s itk e
L’opposition entre originalisme et constitution vivante.
g il ARl L
A. VLACHOIANNIS, La living Constitution : les juges de la Cour supréme
des Etats-Unis et la constitution, préface O. BEAUD, Paris, classiques
Garnier, 2014, p.643, et la recension de cette these par D. MOURGOUIN, in
Jus politicum, n° 12.
* Par ex. M. ALTWEGG-BOUSSAC, Les changements constitutionnels
informels, Th., Paris, LGDJ, 2013, 627 p. ; J. GICQUEL et J.-E. GICQUEL,
Droit constitutionnel et institutions politiques, Paris, Montchrestien, 25° éd.,
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2011, p. 189 ; D. ROUSSEAU, art. « Constitution », dans O. DUHAMEL et
Y. MENY, Dictionnaire constitutionnel, Paris, PUF, 1992, p. 210.

! Article 5: ( The Congress, whenever two thirds of both Houses shall deem it
necessary, shall propose Amendments to this Constitution, or, on the
Application of the Legislatures of two thirds of the several States, shall call a
Convention for proposing Amendments, which, in either Case, shall be valid
to all Intents and Purposes, as Part of this Constitution, when ratified by the
Legislatures of three fourths of the several States, or by Conventions in three
fourths thereof, as the one or the other Mode of Ratification may be proposed
by the Congress; Provided that no Amendment which may be made prior to
the Year One thousand eight hundred and eight shall in any Manner affect the
first and fourth Clauses in the Ninth Section of the first Article; and that no
State, without its Consent, shall be deprived of its equal Suffrage in the
Senate.).

> H. FINER, Theory and Practice of Modern Government, 1954, p. 128.
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Rhode Island v. Palmer, 253 U.S 350 (1920).
3 Lesser v. Granett , 258 US. 130 (1922).
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(Al ) 2l ) odaill 5 ¢ lasall G3las

S aball ) S A1 f s A0 Ay ) siuall Caia y (S diiall Joai s g
(A C=aladY Aga s cpaladl o Aaad) 4 lal 488l Jla (& 225
1
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''S. GALEOTTI, Il Presidente della Repubblica garante della Costituzione.
La concezione garantistica del capo dello Stato negli scritti dell’autore dal
1949 ad oggi, Giuffré, Milano, 1992, p. 208.

s (B A Hil) Al dlen i a3 ddlayy) ARllly JUal)
M. POLIDORI, La Notion de constitution vivante sous [’angle du
constitutionalisme italien contemporain, Civitas Europa, 2014,1, n' 32.p. 216.
( La constitution, en particulier celle d’un Etat démocratique, la Charte, les
textes normatifs au sein desquelles elle est contenue, tracent en arrétent le
dessin d’une réalité essentiellement dynamique, qui constamment se fait et
devient, en se déroulant de maniére incessante pour atteindre le but essentiel
de la Constitution et, plus généralement, de 1’ordre étatique : guider et
garantir le vivre ensemble pacifique d’un peuple, dans la garantie et dans la
promotion de ses valeurs fondamentales, constitutionnelles justement. On est
donc plus proche du vrai en décrivant la Constitution comme le modele d’un
mécanisme complexe ou, mieux encore, organisme, en se référant a quelque
chose de vivant, comme c’est le cas d’une réalité juridique, modifiée par les
hommes, faites pour les hommes).
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1 a5 Y1 il 10l Y1 A sganll e a1 531 sl 1558
(Glia procay i o) julaall (any Lol g 8l e g giall (1
« La Constitution italienne naquit donc, de fait, comme une
Constitution flexible, qui attendait du législateur ordinaire (et
attend encore) les moyens nécessaires pour la faire devenir
complétement rigide ! »°.
s POLIDORIE sleiill b gidall giuall Tae seda La (e
AleSinY slasin) Lo sl aiie o6& 3 58 7 53l siwall G BARTOLE
CSar Vs cAabgia e B (lae sa sl e Lae daale Sl daan ) (s AT ualing
Sl (5 il (il gl a8 el
S. Bartole précise cette notion de « Constitution ouverte ». Selon
I’auteur, la Constitution serait ouverte, « parce que predisposée
(ou considérée comme prédisposée) a étre complétée par d’autres
sources, que celles-ci soient formelles ou matérielles, apportant

! M. POLIDORYI, op.cit., 216-217 : (La Constitution vivante nait du caractére
écrit, figé, de la Constitution écrite. Elle apparait suite a I’opposition entre la
nature formellement rigide de la Constitution écrite et le caractére ouvert de
ses dispositions.)

? Ibid.

3 p CALAMANDREI, «La Costituzione inattuata », L’ Attualita, n°® 9,
maggio 1956, p. 17.
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' S. BARTOLE, Interpretazioni e trasformazioni delle Costituzione
repubblicana, Il Mulino, Bologna, 2004, P. 409-410 ; M. POLIDORI, op.cit.,
216.

gD STRAUSS, op.cit., p. 101.
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Article 2- Sectionl- Executive Branch: (1- The executive Power shall be

vested in a President of the United States of America. He shall hold his Office

during the Term of four Years, [...])

295



Cans Lgine 43 5 5 iy granst Ll (e " g o )l 358 IS dpeaio Gt )l (5"
LY e sy o (S Y 1368 o) g

odae O o Wl ane 230G 5 a0 W) salall Sy e sieall (ay WS
ALY 5 S (e e (e 0SB ) g sl

A akils “Shall be composed of two Senators from each state,”
il ol ddlise slacl auags o pmadl V) caag Bl 1 Gl aal Jalsy
elme ] ope ddling dlael ALY ol Al & ol il gudy o Sy SE el 5l
ol Gala

The criminal justice  4dtadl Wlaadl Sl 3 QXX QY @i
L JSEK) L) el Gany 40 Wy ) giwall ade Ga paidisystem
¢ e 2823 Y Al SleSlaall g ¢ ((allll agae i () 2 5e 8l 5 caadae 5 Cpilagl)
R Vs Lo skats Lot (K Y se¥) IS Aapsal) e e IS B
JENTRTIRNE

Y cady jat ol o K R Y el el sieall (atl) s o Gy e alds
G CUAY) e £ 5 Lol OIS o siSall (5 sl aill Al el
Al dare o siSall Hgiuall g3ln & Dsie s s Je cleadl)
Gl A Jal gl Al mpda i amy @y ol Lasd Lpda je als DAY
iomlbe Y Gnsall 138 iy afle 5 o skt (Al il ) seds

sl sl cula ) o) sinall ) seda Jal se 1 5Y) callaall

Ande (e ) giall 3 ga g Jsa elg@ll G ia el 1 SN Gllagl)

Ol e ¢l Galae Callyy) 1ol e (S5 siall (e 2 3 a0 5V sall) panit
e gl JS () S0 5 6l sh o B2l Y ) el & Fmy ) Adabid) Lea A5 A0 5 S (e
)

A lia s O ) agapndl 2y o) Jf e 3 il 7o) (ulae sliac] plaial 4
Al 25 # gk aeliay Al Ll ol die IV D) F ol aclie Hadiy glaiudl 0
Do) e Gy usaladl Al o) vie AU A gl a0lies dalll Aidl ol die
Al e JYA dalge o AEWY) oo ST J aie jad 13y 6ot JS 8 e Gl
glaia ) diay Ly ) 438 50 Cligey aladl) Y 1) el 3 4080l Adalull Sl cle 45Y 5l dyey il
Bt Ll ac i) ey Mnie o sdy (S oy i) Galaall A

3B 0K Al Lag ¢ ganll (e DN Gl 38 0S5 Al e gl e guime graas () g (Y s Y
LY 5l S e il gl (S5l La g esaatiall LY Gl kol g (e 435S e il i aud (aiae
([]L@J&Mb‘)@;\eﬁdé}\

296



Js¥) callaall
Qsal) ) gl cuila () Al ghaal) ) 9gds Jal g

dapb e Oulad cplale ) Al Hgiaall ) gelal ol ) Jal gl s
S5 A Gkl daley dada Gl s ) sl Ahay S gl
‘ sl s

Dsiell Al s Al il ek () @l A dal el ualiall sl
i3 83y oae ) el e Akt (Sl ) sl IS8 Aagdallh o sl
& A sall Ay salull e (4 2alallg) @ giSall ) ginal) o) Al aasa
c\.g.'\.u LAJS :\3)\31\} cdaladl ol @JLLA} “"_11_1);}\} cé)saﬂs e k"_l‘).nA.A
‘;J\J cmﬁﬂ\wu‘ﬂb\}“ UAJJJ:J\ u_t}\S.d\ J}.L\.»JM Jaa U gl (panaly g
d.\.\la.ﬁ\ y@\&;\émyjc@;ﬂkud&acu)ﬂm\}lmu\@s

Dsiwall dlatel 2 ma oA @j\ o siwal) o (ARDENT) G.u.a)sl\ 48l) 5 g
Cua cLia ‘ﬁj\ O siwal) pladiul g caielua e (A3 cailelH u_a\..m (o i<l

JAN (_5\ O UAJS\ aJustement G ¢ Al ¢ a) e Ve 5y (;11_1
Jhaaty JAdi Lgaalian u\ O Lant (38) 55 25200 dolac 3l Lﬁ\ ! (S Jaaaty
20Y (g5l

saaiddl Y gl (8 Leapd a0 a8l ¢ giaall audi (SIS Gag okl e Wl
2 A Y) Ay seenll M Ay AlaBU Grie L) Jpniud Iy S 5aY)
oy Agall b ligall el gl ) gisall Jal Lavie Gla @ jekid
L) A sl Lgtlaga (& cllalual) cllalis 5 Cilaguall

e oy h 3855 cJaain¥) Als 5 611947 ple Jas¥) ) sl (o o3 58
Go Gle 20 Jsge 3 g el O Wl (el 23 L8 dpa padl)
aaine d5a 55 AdaY) g oall LN (Ll Leiad 5 calS il Apaldl el
Gy A i ga Gala) Caagll IS a8 1AL Al s aily Ciay JUay
) gkl jianall Jsall Cilas g AlUagy) A sal) g sl € a
Aealod) Al ) AalaY) dcanddl) Aall) el o Gaas ¢ siaall G i g
Apnlpual) cUald) i oy sial) (a gaailly 83,5151 &) sineall AlSSY) 2,4 Laga
Al e Jlie ¢ sinall Lgle (aill 3y cdiame cilale oLy 4a 30 julad)
dalall ASaY) aay o(@laldl) cladaliall el iy siuall daSadl oL
el

Gaulpndl Allulld clia < ,els ASEAN o (POLIDORI) g.km Al 5y
Aol Aaludl | gieal) ol 68 ¢y givally saasall 22al 4 yind ol GIAT Liad,
205l Ll LS ane g 8 Cilig]) (oamy £ LY

! pH. ARDANT, Institutions politiques et droit constitutionnel, LGDJ, 2003,
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M. POLIDORI, op.cit., 216: (Pour répondre a cette urgence, le pouvoir
constituant originaire italien a souvent renvoyé au pouvoir politique le soin
de mettre en ceuvre les dispositions constitutionnelles. Le pouvoir politique
devait alors adopter les normes nécessaires a la mise en place de certaines
institutions. Citons, par exemple, la Cour constitutionnelle, les régions ou
encore le référendum. Le probléme est que le pouvoir politique n’a respecté
aucun des délais prévus par la Constitution écrite. ).

! M. POLIDORI, op.cit., 217: (Remarquons d’ailleurs que la Constitution de
1947 prévoyait méme un ordre de priorité dans le travail qu’elle déléguait au
Parlement. Il aurait ainsi di immédiatement adopter les mesures relatives au
fonctionnement des organes constitutionnels : Cour constitutionnelle, Conseil
supérieur de la Magistrature, régions, Conseil national de I’Economie et du
Travail. 1l aurait ensuite di fixer les régles relatives au référendum, puis
légiférer pour résoudre le probléme lié¢ a la persistance des anciennes lois
fascistes. Enfin, il aurait di activer les dispositions constitutionnelles
concernant les droits et libertés des citoyens.).
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! Gustavo ZAGREBELSKY, op.cit., p. 143.

g eV Al Calsall 3 o) Y1 aea (ympe 32
D. STRAUSS, op.cit, p. 2. (In fact, the critics of the idea of a living
constitution have pressed their arguments so forcefully that, among people
who write about constitutional law, the term “living constitution” is hardly
ever used, except derisively.).
3 J.W. NOWLIN, Supreme Arrogation, The Constitution is too Important to
leave to judges, 17 May 2010.
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' D. STRAUSS, op.cit., p. 4. (A living constitution is, surely, a manipulable
constitution. If the Constitution is not constant if it changes from time to
time, then someone is changing it. And that someone is changing it according
to his or her own ideas about what the Constitution should look like.).

2 J.W.NOWLIN, Supreme Arrogation, op.cit.

* D. STRAUSS, op.cit., p. 4: (So a living constitution would not be the
Constitution at all; in fact, it is not even law anymore. It is just a collection of
gauzy ideas that appeal to the judges who happen to be in power at a
particular time and that they impose on the rest of us).

*R. BRONAUGH, Peter BARTON, The Idea of Living Constitution,16 can,
JI&JURIS, 2003, p. 70.
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(Gideon v. 1963 e\.c 3 el Lliadll s il ;u’:i} &L.A}y‘ J}Lj c.d
5_phadl) Aliall (5 sleall b 4l Ay e Llal) AeSadll &) 8 3 Wainwright)
Cpalaall pd g8 AaSall e cpahy ¢ in serious criminal prosecutions
. indigent defendants.abtisall (pegiall

! D. STRAUSS, op.cit.,105: (The words of the Constitution should be given
their ordinary, current meaning—even in preference to the meaning the
framers understood. The idea is to find common ground on which people can
agree today. The current meaning of words will be obvious and a natural
point of agreement. The original meaning might be obscure and
controversial.).

26 ™ Amendment: (Right to fair Trial) (In all criminal prosecutions, the
accused shall enjoy the right to a speedy and public trial, by an impartial jury
of the State and district wherein the crime shall have been committed |[...
]and to have the Assistance of Counsel for his defence).

® Gideon v. Wainwright, 372 US 335, decided 13 Mars 1963.
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Il faut, deés lors, admettre que ces significations vont varier en
fonction des auteurs de I’interprétation, Cela signifie qu’une seule
disposition constitutionnelle peut donner lieu a différentes
interprétations
Giaa Cua (SLAIYL paldll ol e cdy "Wlag" A 1 s N
U\ Y\ cé‘iﬂ‘)ﬂ J}.\u.ﬂ\ P e U\S} A\_JLL:JY\ 4\.\.1}.1\.3.“ LL»}‘X.\ O Bae ClLialig
JJ} Aaliag u\M J}.u.u.ﬂ\ eLS;\ \))us Sllia U.-&“‘w\ 9 ;L@Jﬂ\ e .J.)..J,.“
:JE Al (Pitruzzella) 4l maa s Lalia

' D. STRAUSS, op.cit., 106.

2 M. POLIDORI, op.cit., 217-218: (Linterprétation des dispositions
constitutionnelles peut se définir comme I’attribution de significations a ces
derniéres)
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«D’un cOté, ceux qui désiraient maintenir le systeme
proportionnel, le parlementarisme accompagné de la primauté du
Parlement, la démocratie médiate, invoquaient non pas tellement
le choix en faveur d’un certain modéle de démocratie, mais la
Constitution directement. D un autre c6té, ceux qui soulevaient les
difficultés entourant le systeéme politique, les dysfonctionnements
des institutions, le caractére inadapté d’un certain type de
démocratie par rapport aux transformations importantes de la
société italienne, le passage manqué a la démocratie majoritaire,
reliaient tout cela a la Constitution.
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el Dsoar 081 coailsall WIS 8 o) seda Cumlia A A jladll (e a2 )l
adle U35 ol sall WISY (g 5 sinal) aUaill 8 Ll 138) ) mual g <o e 55 ¢ seka
& o)) sl ) il s seda 3 Say hmu_xs.m & aall ami‘w} TS
Dsteall Cp 8630 ea g S Al Aasl) JLalY) G AS yide dpca i dea g daa
ad G CAY) g gl 3 e sabay A I Jual) Gy caail
e 2leta Gl Qe pdy el sl dalias st el sl e
Dsimll e Gedladl Juaeilly o))l calaar BlainY) 55 i Je (e Wil
sSaY)

1G. Pitruzzella, Forme di governo e trasformazioni della politica, Laterza, Se

ed., Roma-Bari, 1998, p. 153-154.
a—‘“‘-‘)ﬂ\ dalll Calge ‘;3 ;\)‘2{\ Sl Gy
M. POLIDORI, op.cit., 218.
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! W. REHINQUEST, The Notion of a Living Constitution, 54
TEX.L.REV.1976, p. 693.

?Article 2- Section 1- (Executive Branch): (No Person except a natural born
Citizen, or a Citizen of the United States, at the time of the Adoption of this
Constitution, shall be eligible to the Office of President; neither shall any
Person be eligible to that Office who shall not have attained to the Age of
thirty five Years, and been fourteen Years a Resident within the United
States.)
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! Article 1- Section 3- (The Senate): ( The Senate of the United States shall be
composed of two Senators from each State, chosen by the Legislature
thereof, for six Years; and each Senator shall have one Vote.)
220™ Amendment, Section 1 (Presidential Term and Succession, Assembly of
Congress), Section 1: ( The terms of the President and the Vice President
shall end at noon on the 20th day of January, and the terms of Senators and
Representatives at noon on the 3d day of January, of the years in which such
terms would have ended if this article had not been ratified; and the terms of
their successors shall then begin.)
i) 10l e RS sad) saniall LY gl e i el e Y1 5l (e
0o Ltalid Cpmaalally Ll colelall ol sasidl GVl 8 cpagdsall (alaiY) aea
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14™ Amendment (Citizenship Rights, Equal Protection) Section 1: (All
persons born or naturalized in the United States, and subject to the
jurisdiction thereof, are citizens of the United States and of the State wherein
they reside. No State shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States; nor shall any State
deprive any person of life, liberty, or property, without due process of law;
nor deny to any person within its jurisdiction the equal protection of the laws .
).
o5 1787 ple (b s g3l callall (8 4 Sl sl 2Bl (ya 2ay (525 ¢S 5V sl 5
& Gl (i g (51 (g0 T 518 ela il (1789 ale (8 13U maal 5 adde Zasbiadl o) 3]
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"We hold these truths to be self-evident that all men are created Equal, that
they endowed by their creator with certain unalienable rights, that among
these are life liberty and the pursuit of
happiness”.
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i Y A5 Y G Jeadi ol 5 eaie Saad JS @l aiag e gl N dpasl) 08 dda
O 05Ss 4l Lgalabis Jlesinl (8 4 5all 5 cal ) apend 3 g0 dlalae 5l dlan apaiy 4 al) Al 3
rea) ) o) VL el Adliad) Dl g g Hhall 08 s
Barret v. Indiana. 229. US. 26.(1923).
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West coast Hotel v. Parrish. 300 US. 379. (1937).
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! D. STRAUSS, op.cit, p 17. (Justice Antonin Scalia, who is probably the
most prominent defender of originalism today, likes to say that he is a
“fainthearted originalist,” because he is willing to abandon originalism when
it leads to implausible results like the ones I described. “I’m an originalist—
I’m not a nut,”
sdalall g =l oY) el gl b ks 2
J.W. NOWLIN, op.cit; D. STRAUSS, op.cit., p. 2.
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C’est pourquoi les originalistes ont opéré une objectivisation du
contrle en recherchant la signification originelle (original
meaning) de la Constitution.
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De la sorte, I’originalisme a eu une influence primordiale sur
I’intégralité de la pensée constitutionnelle aux Etats-Unis.
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LR BERGER, V. Congress, The Supreme Court, Cambridge, Harvard
University Press, 1969. Pour une étude générale; J. O’NEILL, Originalism in
American Law and Politics. A constitutional history, Baltimore, Johns
Hopkins University Press, 2005.

g il 4210 lasl?
I. FASSASSI, La légitimité du controle juridictionnel de la constitutionnalité
des lois aux Etats-Unis. Etude critique de 1’argument contre majoritaire, Paris
: Dalloz, 2017, p. 213 sqq.

¥ M. TUSHNET, « L’état actuel des études juridiques critiques aux
Etats-Unis », APD, n° 44, 2000, p. 419. Qu’il nous soit également
permis de renvoyer : Th. CARRERE, La démocratie constitutionnelle a
I’épreuve du républicanisme. Sur la dualité philosophique du
constitutionnalisme moderne, Thése de droit public, Université de
Montpellier, 2017, p. 363 sqq ; R. POST et R. SIEGEL, « Originalism
as a Political Practice : The Right’s Living Constitution », Fordham
Law Review, 2006, vol. 75, n° 2, 2006, p. 545-574.

8 ALY lasad saysall £ V1 UKD (i je o3
Gustavo ZAGREBELSKY, op.cit., p. 139.
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! First Amendment: (Congress shall make no law respecting an establishment
of religion, or prohibiting the free exercise thereof; or abridging the freedom
of speech, or of the press; or the right of the people peaceably to assemble,
and to petition the Government for a redress of grievances.)

2D. STRAUSS, op,cit., p.8.
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! D. STRAUSS, op,cit., p.11. (According to originalists of the kind I’'m
discussing, it follows that the death penalty cannot ever be “cruel and
unusual.” If capital punishment was not understood to violate the Eighth
Amendment in 1791, it cannot violate the Eighth Amendment today or at any
time in the future).
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30 el 5y 38 (st (S Juaiia) ;MM@L&@MT@QJ@?\M}
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! New York State Rifle & Pistol Association Inc. v. Bruen. 597 US, (2022),
Decided 23 Juin 2022.

2 Brown v. Board of Education, 347 U.S. 483, (1954). Decided 17 May 1954.
Supreme Court.
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In a unanimous decision, it outlawed segregation altogether
° aal &y (BROWN) dnsb (e dpia )l dalill 8 a8y Al b 8
ale A eV Ulall AaSadll (o yaba L uSal IS 5 Plessy v. Ferguson
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(In the field of public education the doctrine of (separate but equal ) has no
place. Separate education facilities are inherently unequal. Such segregation
is a denial pf the equal protection of the laws).
% Supreme Court, Plessy v. Ferguson, 163 US 537, (1896), Decided 18 May
1896.
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1 Saul K. PADOVER, The Living U.S. Constitution, a Mentor Book, New
American Library, 1995, p. 255: (The famous judicial doctrine of "separate
but equal," announced in Plessy v. Ferguson (1896), actually provided more
separation than equality.).

Gls g e Jlaill dlae a2 1 il A el ZAML WS 138 (e 4
% Saul K. PADOVER, op.cit, p. 254.
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! Missouri ex rel. Gaines v. Canada, 305 US 337, 1938.
% Sweatt v. Painter, 339 US 629 195.
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The Fifth Amendment, one that forbids the federal government
from denying any person “life, liberty, or property” without “due
process of law.”
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The 15™ Amendment: (The Right to Vote Not Denied by Race): (Nor shall be
compelled in any criminal case to be a witness against himself, nor be
deprived of life, liberty, or property, without due process of law; nor shall
grivate property be taken for public use, without just compensation.).
D. STRAUSS, op,cit., p.12.
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A cette théorie originaliste s’oppose la théorie de la constitution

vivante
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! 15™ Amendment Section 1: (The right of citizens of the United States to
vote shall not be denied or abridged by the United States or by any State on
account of race, color, or previous condition of servitude.)

2 Pour une étude centrée sur les Etats-Unis, voir: A. VLACHOGIANNIS,
La Living Constitution. Les juges de la Cour supréme des Etats-Unis
et la Constitution, Paris, Garnier, 2014. Pour une étude de droit italien,
voir C. SEVERINO, La doctrine du droit vivant, Paris, Aix-en-
Provence, Economica/PUAM, 2003.

® D. STRAUSS, op.cit p. 3: (And there are undoubtedly times when
originalism is the right way to approach a constitutional issue. But when it
comes to difficult, controversial constitutional issues—such as whether the
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Constitution forbids discrimination against minorities and women or, to give
a recent example, whether a local government has the power to ban
handguns—originalism is a totally inadequate approach).
Al sl ksl *

Cf L. FONTAINE, « La violation de la constitution: autopsie d’un crime qui
n’a jamais été commis », Revue du droit public, 2014, p. 1617 et s.
ZR. BORK, The Tempting of America, 1990, 145-147;
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« Normes prescriptives » et les « Normes programmatiques »
ekl il O (a Adany) A seand) Jae e (Y] gl b ey
gl 31 bl y ey sl Gasaill Agel Sl jalan D o LYY
Popaa (a s el Aalall laall s edasall Gkl
s bl sall o 1558 Bl ) &) il dSSY) a5 LY alaald
Tgaa im0 (ol il a5 cJponl RIS (5
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' D. STRAUSS, op.cit p. 4.

’M. POLIDORI., op., cit., p. 218 : (Cela amene I’'idée que le pouvoir
politique peut enfreindre le texte fondamental ou réduire sa portée. La
distinction, mise en place par la jurisprudence et la doctrine dans les
premieres années de la République entre les « normes prescriptives » et les
«normes programmatiques » le démontre parfaitement. Elle a d’ailleurs
évolué avec la distinction de trois sortes de normes: les normes
prescriptives d’application immédiate, les normes prescriptives d’application
différée et les normes purement programmatique.)

¥ M. POLIDORL, op., cit., p. 218 ( Les premiéres étaient considérées comme
les dispositions constitutionnelles qui s’appliquaient directement aux citoyens
et qui suffisaient a modifier ou a abroger les lois qui leur étaient contraires.
Les deuxiemes correspondaient a celles qui ne s’appliquaient pas directement
aux citoyens, mais nécessitaient I’adoption de lois. Les derniéres ne liaient ni
le législateur ni les citoyens. Les premiéres étaient considérées comme les
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Par ailleurs, la doctrine italienne a effectué une distinction entre
les normes d’application directe et les « normes constitutionnelles
a efficacité différée » Ces dernicres devaient alors étre complétées
par des dispositions législatives. Or, ces normes laissaient
davantage de place a I’interprétation et donc a la formation de
pratiques constitutionnelles.

3OSl 5 (g il Ay p 5 ¢ paandill ) phat Gy Sall 5 48,8 ) e (e SIS
Gosiadll (aill i @inaday el Q8 ulud) dalull 5 el Ll o
Aalaidy 5 e laial g cdnbind) Gl juedl) s 4ald 3 e 4diay ) ghathy
Ay sieeal) s gall Jala Al Ol 32l a0
o EsSall ) ginall (S ey 1385 il gl dagi g Al ) sl
Axgly 53 eanll Cilalial

« la distorsion de 1’interprétation  siwall 43543 die La ASEA) S5
Al aiaos L lai e 7 ag asesl el Aupnd) dal) o g8 Levie i3
Jsnd " o el il 4358 e |gan 2oyl oLl () i il
transformation de la Constitution " _ siwall
ciallasy) A gall Calaza) ) ol Aabiaial) 45 ) giall ol pandil) @l Ja cla O gl
€9l (Y fase Calrua)
pasalll o dilide 3uaa e Bl gosieall audll) ) @l taa aodally
sl Ul Calaaza) ) (sl 4y ) sl s jlaall DA 5 Ay siSall 4y ) giual)
la sécurité & 54l Yl Canns  Pordonnancement étatique 4 sal
juridique

dispositions constitutionnelles qui s’appliquaient directement aux citoyens et
qui suffisaient a modifier ou a abroger les lois qui leur étaient contraires. Les
deuxiémes correspondaient a celles qui ne s’appliquaient pas directement aux
citoyens.).

L V., V. Crisafulli, La costituzione e le sue disposizioni di principio, Milano,
195 ; M. POLIDORYI, op.cit., p. 217.

2'S. Bartole, Interpretazioni e trasformazioni delle Costituzione repubblicana,
I1 Mulino, Bologna, 2004 ; M. POLIDORI, op.cit., p. 219.
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''S. BARTOLE, op.cit., p. 409 : (Une constitution incapable d’exprimer et de
consolider dans le temps des significations univoques et durables).
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([...] A well-regulated Militia, being necessary to the security of a
free State, the right of the people to keep and bear Arms, shall not
be infringed.
u\ Lol 5y dalal) Clawal Gleledl gy o) aiing () slaadll il 238
aehgin (ya 3 138 G gy 5 o Sl Jas (52 0 ) 1S g i) ld o) aY)
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! Columbia v. Heller, 554 US. 570,( 2008).

A il sl ks
J. BALKIN, op. cit, p. 42 et aussi voir : p.118.
(L’usage de toute la tradition d’opinions et de précédents, qui ont cherché a
défendre et a mettre en ceuvre la constitution voir (p. 42) — qui permet a
1’auteur de distinguer la construction de la violation de la Constitution) (p.
118).
¥D. STRAUSS, op.cit., p. 4.
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! Ibid: (That approach addresses the issues that have been raised by the critics
of the living constitution. It shows how the Constitution can evolve and yet
still provide the solid principles that a constitution should provide and not
become the plaything of judges.).
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Cette fidé€lité au texte constitutionnel est déduite du caracteére écrit

de la Constitution.
A ALY el B 38 e el e Ay jia (5 AT 258 clias
W Al UL (e 3 p0ball 58l a5 cania i s Al 208 @llia o il @l
sl jude o (sl i
_alal) ¢ s 8 o i dlay g ) o QS (S g ) Al 5 2l Al
b3 5 ¢ aian (ja ) (b o siSall )y siall AW 3l 8 jeal ¢l Al yy Cand
OY sl e Sl aiuly Jaediy skl pailly Basasall Alaally cca¥YA
2Laila dudi g (a5l
Lokl (ygngal) iy Lad WA ¢ ppudll 8y Lpaal g lll G Jal) 6 shay
&_1\.3)3.‘\3\ @4}3 @J\:\J‘ M\J.A.\B 6&}3 '&.A:\é.q @J\ﬂ\ :\.».n\‘).l} c‘“ﬁj\ J}L.nﬂ\
4dlll 4 ela Lo iy Ba el Alally EHUS Cuw ma gy 4 giSall analiall
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! « La fidélité a la constitution ».

A il sl ksl
Th. CARRE, Sur le néo-républicanisme et la science de I’histoire
constitutionnelle, Jus Politicum, juin 2015, n° 14, disponible en ligne a
I’adresse : http://juspoliticum.com/article/Sur-le-neo- republicanisme-et-la-
science-de-I-histoire-constitutionnelle-1005.html
* (L’histoire ne peut qu’étre instrumentalisée au profit du temps présent, mais
ce n’est pas problématique : ce type d’interprétation témoigne de notre
fidélité a un projet constitutionnel qui se déploie sur plusieurs générations...
La référence au texte de la Constitution n’est donne pas anodine, celui-ci est
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un instrument qui nous lie, nous garantit que nous parlons le méme langage,
et que nous sommes, malgré nos désaccords interprétatifs, au sein d’une seule
communauté politique qui se reconnait dans le texte constitutionnel.)
1 W. REHINQUEST, op.cit., p. 693.
Los 306 .om ¢baed g S i) stunall wShaall (g5l uls 3 : Il il (ha 3 308
tLaax
kil el Jaall 138 (e 8
G. ZAGREBELSKY, cinquante ans d’activité de la cour constitutionnelle
italiene, RDP, n °1, 2007, p.145 ;
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F.Modugno, L’invalidita della legge, Vol 1., Milan, Giuffre, 1970 , p.XI;
H.M.Hart , Jr., The supreme Court , 1958 Term — Foreword; The Time Chart
of the Justices, dans Harward Law Review, vol. 73, 1959-1960, pp.84 ss

! EDUARDO M-G, Nota introductoria & AA. VV, Interpretaction
constitutional, Editorial Porrua- Uni. National Auténoma de México, 2005. 11
a dit que : (La function nobel et transcendantale qu’ils exercent, en tant que
gardiens fideles, des constitutions démocratiques de notre époque) ;

A Al Jle & il 14 35
G. ZAGREBELSKY, op.cit., p. 131.
2 Ibid p.135 : (Comment la science constitutionnelle, science normative des
sociétés peut-elle se réduire a une historiographie des intentions ou a une
philologie historique des textes constitutionnels ? Tout d'abord, il yaetily a
toujours une et une seule intention. Et si elle existait, comment pourrait-on la
reconstruire ? Les mots que nous utilisons, ou que nos prédécesseurs ont
utilisés, ont-ils un sens et un seul ? L'idée de remonter dans le temps pour
¢tablir des significations certaines, des intentions des hommes et de leurs
paroles, n'aurait d'autre effet que de faire reculer dans le temps nos doutes et
nos divergences actuelles, en ne les attribuant pas a nous mais a nos
prédécesseurs. Ce qui ne favoriserait pas du tout la stabilité et la certitude du
droit.
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'G. ZAGREBELSKY, op.cit., p.135: ( D'autre part, un caractére non
accidentel des Constitutions est sa nature de principe. Les principes sont des
normes, par nature, ouvertes aux développements du futur. Si la Constitution
italienne (art. 27, al. 3) interdit les peines contraires au « sens d’humanité » ;
si la Constitution des Etats-Unis (VIII amendement) interdit les peines «
inhabituelles et cruelles », et que la fustigation, la torture, le pilori, etc., n'ont
pas été¢ analytiquement interdites, c'est parce que les constituants voulaient
que ces formules vivent encore dans le futur. Les principes contiennent des «
concepts » (humanité, dignité, égalité, liberté, etc.) c'est-a-dire I'ouverture a
I'évolution de la culture juridique, est, précisément, ce qui fait partie de
l'intention des peres constituants lorsqu'ils s'expriment par l'intermédiaire de
normes de principe.).

2 R. DWORKIN, Freedom’s Law: The Moral Reading of the American
Constitution, Cambridge, Harvard University Press, 1997; R. DWORKIN,,
Justice pour les hérissons. La vérité des valeurs, Paris, Labor et Fides, 2015 ;
BALKIN, op.cit.,101.

3 J. BALKIN, op.cit., p. 101 et aussi p. 465.
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' J. BALKIN, op.cit., 102.
2 J. BALKIN, op.cit.,Voir notamment : (p. 38-42 ; p. 67-69 ; p. 417-421).

¥ M. POLIDORYI, op.cit., p. 221.

s. BARTOLE, op.cit., p. 206 ; M. POLIDORI, op.cit., p. 221. (Les acteurs
constitutionnels « sont convaincus que de nombreuses pages de la
Constitution ont été volontairement laissées blanches par 1’ Assemblée
constituante en ce que la discipline de la matiere serait complétement
renvoyée a des normes ultérieures. Ces dernieres devant régler des
alternatives non clairement ou pas du tout résolues par la Constitution).
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! M. POLIDOR], op.cit., p. 221.
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' Brown v. Board of Education, 347 U.S. 483, (1954).

2 D. STRAUSS, op.cit.p. 76: ( It was reviled by defenders of segregation.
Many southern members of Congress signed the “Southern Manifesto,”
which denounced Brown as illegitimate and asserted that states had the right
to defy it. School districts in many parts of the South vowed “massive
resistance” to the decision.).

3 Ibid,.p. 76: ( More interesting, even some people who despised segregation
thought that Brown was a lawless decision. We know from private papers that
several justices who were part of the unanimous Court in Brown were
initially unsure what to do because, while they opposed segregation, they
were troubled about whether the Court could lawfully declare segregation to
be unconstitutional); S. PADOVER, op.cit., p. 254.

332



O ) Sy a1 Basiall Y ol Ay gilal) Lol g1 8 s lEDUAY) 28 JS
ol Walae| 5 cdnanll Adalull (8a 3l 5 1 1964 alad dgaall (§giall (58 jaa
(g il Juadll elal) cacad ) ) dpaglaill laliall e A0l ) saY) adad
ASal) Adi Cuad

Plessy v. 4pad A 40Ul 4Ll 48lae Oela B (Brown) 4pad (4 dlda
Ferguson, 1896

O ASadll 2l (1869 ple L 4S5y 5aY) Llall ASadll Sa jaa il
Alaio (K15 ody shasie Zold) (SL" 8 51 Lapanl) SISl (38 50 3k 52 ULy
Ao gl g eland) (uliadl

O siwall J.u.\s; c.\\)l\ Joaxdll a2 oA (Plessy) Aol el ?‘;h&\ \J.Ld\ s
LY sl (8 gl gall oalasy) & ling) o sle Ual NP cé{yx‘)ﬂ
G ugy)x\ bl e el Guealalls Leimal Cplaall i sasiall

o5 & Gk S G A5 AY e Y e O el A AV i sy
SRV LY Haa Y LS sasiall ¥l ikl se cililan )l el (e (il
A slall leljaY) sle) yo (50 ClShiaal) 5 A sall i sball (e add @l
30 58l Alan 35 glsal) e Lgillald auzalas et g o jad o) Vg 48 )

O edle 5 odad Bl glsall callaty Sy Y1 sisall yie aol 5l haedll (f L JaaDUid
Ao sluie daiiall (daaal) SSUY 381 el Jhai o (Saall

Segregated facilities could still be :3_Sall o2a ()i lia zal ) gl g1 ) 5

equal

Apad Leae s Al (Radde 0088 O OSay Alatiall 3all) s
ASaY) sinall ssie al I Gail) g 8 Ul A i S —(Plessy)

sl lia Ja : o (Brown ) dpad Gl sladll (e jaliall G S 4 daaal)
dpzl ain S A Mgsluie (Sl Jeatia Tae ey o SsE el
.?:\ﬁhiﬂ\ Claalatl) 4iuad LAS(Plessy)

Loy ¢f dliad A8l (53 aSad lallas yan S |5 aeay o sladll Sy Ja iz
Sagle | sati ()f Gamy A 5D YD s

! The Civil Rights Act of 1964.

2 Plessy v. Ferguson,163 US 537, (1896).

% 14™ Amendement- Section 1: (All persons born or naturalized in the United
States, and subject to the jurisdiction thereof, are citizens of the United States
and of the State wherein they reside. No State shall make or enforce any law
which shall abridge the privileges or immunities of citizens of the United
States; nor shall any State deprive any person of life, liberty, or property,
without due process of law; nor deny to any person within its jurisdiction the
equal protection of the laws.)

*S. PADOVER, op.cit., p. 249.
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D. STRAUSS, op.cit.p. 85.
(The Supreme Court rejected that argument, though, and ruled that the law
did not treat African Americans equally: “It is the individual who is entitled
to the equal protection of the laws, and if he is denied.... a facility or
convenience in the course of his journey which under substantially the same
circumstances is furnished to another traveller, he may properly complain
that his constitutional privilege has been invaded.”
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! Buchanan v. Warley, 245 US 60, (1917).

? (National Association for the Advancement of Colored People).

¥ Missouri ex rel. Gaines v. Canada, 305 U.S. 337 (1938).

* ( the Court said :“is not as to what sort of opportunities other States provide,
or whether they are as good as those in Missouri, but as to what opportunities
Missouri itself furnishes to white students and denies to [blacks] solely upon
the ground of color.”
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' Roe v. Wade, 410 US 113, (1973), decided 22 Jan 1973.
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S. PADOVER, op.cit., p. 234.
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! Griswold v. Connecticut, 381 US 479, (1965).

2 (The Court ruled that a state may not prohibit married couples from using
contraceptives because the prohibition violated the right of marital privacy.).

% Saul K. PADOVER, The Living U.S. Constitution, a Mentor Book, New
American Library,1995, p. 235: (Roe v. Wade marked a bold extension of the
Griswold doctrine. In one of the most far-reaching decisions in its history, the
Court, on grounds of right of privacy, held to be unconstitutional laws
restricting abortion and in effect overturned the abortion statutes of nearly all
the states as well as the District of Columbia.) .
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One issue 1s whether the right exists; the other is whether the state
has a
sufficient justification for overriding the right.
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! D. STRAUSS, op.cit. p. 92: (The simple attack on Roe focused attention on
the first issue: whether the Constitution confers a right on women to control
whether they will bear a child. But the more difficult issue in Roe is the
second one: whether the state’s interest in protecting fetal life is strong
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L(39. Interpretation of Bill of Rights

1. When interpreting the Bill of Rights, a court, tribunal or forum-

o must promote the values that underlie an open and democratic
society based on human dignity, equality and freedom;

e must consider international law; and

e may consider foreign law.

2. When interpreting any legislation, and when developing the common
law or customary law, every court, tribunal or forum must promote
the spirit, purport and objects of the Bill of Rights.

3. The Bill of Rights does not deny the existence of any other rights or
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law or legislation, to the extent that they are consistent with the Bill.)

2 G. ZAGREBELSKY, op.cit, p. 131.
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